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EFTA-ORGANER 
EFTAS OVERVÅKINGSORGAN 

VEDTAK I EFTAS OVERVÅKINGSORGAN 

nr. 143/24/COL av 25. september 2024  

om å innlede formell undersøkelse med hensyn til påstått statsstøtte til Bane NOR 

Innbydelse til å sende inn merknader i henhold til del I artikkel 1 nr. 2 i protokoll 3 til 

avtalen mellom EFTA-statene om opprettelse av et overvåkingsorgan og en domstol  

med hensyn til ovennevnte tiltak 

Berørte parter kan sende inn merknader til tiltaket innen en måned etter at dette sammendraget ble 

offentliggjort, til: 

EFTA Surveillance Authority  

Registry 

Avenue des Arts 19H 

BE-1000 Bruxelles/Brussel 

BELGIA 

registry@eftasurv.int 

Merknadene vil bli oversendt norske myndigheter. En berørt part som ønsker å få sin identitet holdt 

fortrolig, kan sende inn en skriftlig, begrunnet anmodning om dette. 

***** 

Sammendrag 

Saksbehandling 

Den 7. februar 2023 mottok ESA en formell klage med påstand om at Bane NOR SF («Bane NOR») 

mottok ulovlig statsstøtte ved å bruke de statlige økonomiske midlene som var ment å finansiere dets 

offentlige oppdrag, til å subsidiere sin kommersielle virksomhet. 

Klageren innga 6. juni 2023, 1. september 2023 og 12. januar 2024 ytterligere anførsler. Klageren 

underbygget sin opprinnelige klage og utvidet den til å omfatte den påståtte støtten mottatt av Bane NORs 

kontraktspartnere, som angivelig har fått vilkår som er bedre enn markedsvilkårene. 

Beskrivelse av tiltakene 

Bane NOR er jernbaneinfrastrukturoperatøren i Norge. Det er organisert som et statlig foretak, og dets 

primære rolle er å administrere de ulike driftsoppgavene knyttet til jernbaneinfrastrukturen. 

I tillegg til jernbanedriften tilbyr Bane NOR tredjeparter tilgang til fibernettet sitt, særlig tilgang til fysisk 

(passiv) infrastruktur og mørk fiber. Bane NOR eier en fiberinfrastruktur langs jernbanenettet, som er 

nøkkelen til at jernbanedriften fungerer godt og sikkert. Bane NOR tilbyr overkapasiteten i fibernettet sitt 

til tredjeparter. 

Videre har Bane NOR inngått kontraktsmessige avtaler med tredjeparter der sistnevnte enten har bidratt 

til en del av kostnadene forbundet med utbygging og vedlikehold av fiberinfrastrukturen («utbyggings- og 

driftsavtaler») eller har byttet fiberkapasitet med Bane NOR («bytteavtaler»). 

Klagen omfattet følgende to tiltak, som er gjenstand for foreløpig vurdering i vedtaket.  

2024/EØS/88/01 

mailto:registry@eftasurv.int
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1. Påstått støtte til Bane NOR ved at statlige midler som er ment å finansiere Bane NORs 

offentlige oppdrag, er blitt brukt til å kryssubsidiere økonomisk virksomhet, nærmere bestemt 

kommersiell levering av tilgang til passiv infrastruktur og mørk fiber («tiltak 1»). 

2. Påstått støtte til Bane NORs kontraktspartnere ved at disse i en rekke utbyggings- og drifts-

avtaler og bytteavtaler har fått vilkår som er bedre enn markedsvilkårene («tiltak 2»). 

Foreløpig statsstøttevurdering 

Innledning 

For at et tiltak skal anses som statsstøtte i henhold til EØS-avtalens artikkel 61 nr. 1, må følgende 

kumulative vilkår være oppfylt: i) Støttemottakeren må være et foretak (dvs. utøve en økonomisk 

virksomhet), ii) tiltaket må være gitt av staten eller gjennom statsmidler, iii) det må gi en fordel, iv) det 

må begunstige visse foretak eller produksjonen av visse varer (selektivitet), og v) det må vri eller true 

med å vri konkurransen og påvirke samhandelen i EØS.  

Begrepene foretak og økonomisk virksomhet 

Norske myndigheter anfører at Bane NOR ikke driver økonomisk virksomhet når de gir tilgang til sin 

fiberinfrastruktur. Dette er fordi leveringen av tilgang til både passiv infrastruktur og mørk fiber er nært 

knyttet til Bane NORs offentlige oppdrag som jernbaneinfrastrukturforvalter og derfor er av ikke-

økonomisk art. 

Med hensyn til tiltak 1 konkluderer ESA i vedtaket foreløpig med at Bane NORs levering av 

fiberforbindelser er en økonomisk virksomhet, og at Bane NOR derfor utgjør et foretak i henhold til EØS-

avtalens artikkel 61 nr. 1. 

Med hensyn til tiltak 2 er ESA i tvil om hver av partene i bytteavtalene og i utbyggings- og driftsavtalene 

med Bane NOR utøver økonomisk virksomhet.  

Spørsmålet om hvorvidt tiltakene kan tilskrives staten, og bruk av statsmidler 

Norske myndigheter anfører at tiltak 1 ikke kan tilskrives den norske stat fordi Bane NOR har 

uavhengighet i sin beslutningsprosess. 

ESA uttrykker i vedtaket tvil om hvorvidt tiltak 1 og tiltak 2 kan tilskrives den norske stat enten fordi 

Bane NOR selv er en offentlig myndighet, eller fordi en offentlig myndighet har vært involvert i å vedta 

tiltaket. 

Videre finner ESA foreløpig, både for tiltak 1 og for tiltak 2, at fordelen vil være gitt gjennom statsmidler.  

Spørsmålet om hvorvidt det er gitt en fordel  

Statsstøtte i henhold til EØS-avtalens artikkel 61 nr. 1 omfatter ikke et tiltak gitt til et foretak gjennom 

statsmidler der foretaket kunne ha fått samme fordel under omstendigheter som tilsvarer normale 

markedsforhold. Vurderingen av vilkårene en slik fordel er gitt under, gjøres ved å anvende markeds-

aktørprinsippet. 

I vedtaket uttrykker ESA at det, basert på de tilgjengelige opplysningene, er i tvil om og ikke kan 

utelukke at tiltak 1 har gitt Bane NOR en fordel i henhold til EØS-avtalens artikkel 61 nr. 1. ESA kommer 

til samme konklusjon også når det gjelder den fordelen Bane NORs kontraktspartnere har fått i 

forbindelse med tiltak 2. 

Selektivitet 

Bare støttetiltak som gir en selektiv fordel til visse foretak, visse kategorier av foretak eller visse 

økonomiske sektorer, kan anses som ulovlige i henhold til EØS-avtalens artikkel 61 nr. 1. 

ESAs foreløpige konklusjon i vedtaket er at både tiltak 1 og tiltak 2 vil begunstige bestemte foretak og 

derfor er selektive i henhold til EØS-avtalens artikkel 61 nr. 1.  
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Innvirkning på samhandelen og konkurransevridning 

For å utgjøre statsstøtte i henhold til EØS-avtalens artikkel 61 nr. 1 må tiltaket kunne vri konkurransen og 

påvirke samhandelen mellom partene i EØS-avtalen.  

ESAs foreløpige konklusjon i vedtaket er at både tiltak 1 og tiltak 2 kan vri konkurransen og påvirke 

samhandelen i EØS, ettersom de styrker konkurranseposisjonen til enkeltforetak. 

Foreløpig konklusjon om hvorvidt det foreligger statsstøtte 

På grunnlag av ovennevnte betraktninger kan ESA ikke utelukke at tiltak 1 og tiltak 2 utgjør statsstøtte i 

henhold til EØS-avtalens artikkel 61 nr. 1. 

Vurdering av forenlighet  

Norske myndigheter har ikke framlagt argumenter som taler for at tiltakene, i den grad de utgjør 

statsstøtte, kan anses som forenlige med EØS-avtalens virkemåte. ESA har heller ikke identifisert noen 

klare grunnlag for forenlighet.  

Dersom tiltakene utgjør statsstøtte, er ESA derfor i tvil om tiltakene er forenlige med EØS-avtalens 

virkemåte. 
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Ministry of Trade, Industry and Fisheries  

P.O. Box 8090 Dep  

0032 Oslo  

Norway 

Subject:  Alleged unlawful State aid to Bane NOR – Decision to open a formal investigation 

procedure 

1 Summary 

1) The EFTA Surveillance Authority (‘ESA’) wishes to inform the Norwegian authorities that, 

having assessed the measures covered by a complaint relating to alleged unlawful State aid to 

Bane NOR SF (‘Bane NOR’) and to other entities contracting with Bane NOR, it has doubts: 

(i) as to whether they constitute State aid within the meaning of Article 61(1) of the EEA 

Agreement; and, if so, (ii) as to whether the measures are compatible with the functioning of 

the EEA Agreement. On this basis, ESA has decided to open a formal investigation procedure 

pursuant to Articles 4(4) in Part II and 1(2) in Part I of Protocol 3 to the Surveillance and 

Court Agreement (‘Protocol 3’). ESA has based its decision on the following considerations. 

2 Procedure 

2) By letter dated 7 February 2023, GlobalConnect AS (‘GlobalConnect’ or ‘the complainant’) 

lodged a complaint against the measures described in section 3.2 (1). On 21 March 2023, the 

complainant replied to a request for information sent by ESA by email on 24 February (2). The 

complainant made subsequent submissions on 6 June 2023, 1 September 2023 and  

12 January 2024 (3). ESA met with the complainant on 8 March 2023 and on 8 December 2023.  

3) By letter dated 14 February 2023 (4), ESA forwarded the complaint to the Norwegian 

authorities and invited them to comment on it. The Norwegian authorities replied on  

24 April 2023 (5). 

4) On 26 May 2023 (6), ESA requested information from the Norwegian authorities. On  

23 June 2023 (7), the Norwegian authorities replied to the information request. By email of  

5 September 2023 (8), ESA subsequently requested clarifications on the Norwegian 

authorities’ reply of 23 June 2023, in addition to forwarding additional submissions received 

from the complainant. In response, on 18 September 2023 (9), the Norwegian authorities 

provided amended versions of the documents submitted on 23 June 2023.  

5) On 18 April 2024 (10), ESA forwarded the latest submissions from the complainant and 

requested clarifications from the Norwegian authorities. The Norwegian authorities replied on 

22 May 2024 (11).  

3 Description of the measures 

3.1 Background  

3.1.1 Bane NOR and its role in the Norwegian railway sector  

  

(1)  Documents No 1350388, 1350389, 1350390, 1350391, 1350392, 1350393, 1350394, 1350395, 1350396, 

1350397, 1350398, 1350399, 1350400 and 13503401.  

(2)  Documents No 1357959 and 1362982. 

(3)  Documents No 1377695, 1394994 and 1450837, respectively.  

(4)  Document No 1351624. 

(5)  Documents No 1368750, 1368752, 1368754, 1368756, 1375366, 1375368, and 1375370.  

(6)  Document No 1375340. 

(7)  Documents No 1382421, 1382427 and 1382429, together with numerous annexes.  

(8)  Document No 1395706. 

(9)  Document No 1397987.  

(10)  Document No 1451133. 

(11)  Documents No 1458120 and 1458122.  
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6) Since 1 January 2017, Bane NOR has been the railway infrastructure manager in Norway. In 

essence, it is responsible for operating, maintaining and developing the Norwegian railway 

infrastructure. It is organised as a State enterprise (‘Statsforetak’ or ‘SF’ in Norwegian) and is 

100% owned by the Ministry of Transport (12).  

7) Bane NOR was established as part of a major reform of the Norwegian railway sector (13). The 

main objectives of the reform included, among others, the separation of governmental 

responsibilities from infrastructure management and the transfer of ownership of assets in the 

railway sector to Bane NOR (14).  

8) Prior to the reform, the Norwegian Rail Administration (‘Jernbaneverket’) had wide 

responsibilities ranging from long-term strategic planning and sector development to day-to-

day operational tasks related to the rail infrastructure. 

9) Nowadays, a government agency, the Norwegian Railway Directorate (‘Jernbanedirektoratet'), 

oversees the strategic planning and the management/coordination of the railway sector on 

behalf of the Government, with the Ministry of Transport determining the overall sectoral 

policy development. The various operational tasks in the sector have been attributed to 

separate entities, including Bane NOR regarding the infrastructure management 

responsibilities previously owned by Jernbaneverket (15).  

10) The Ministry of Transport is responsible for the corporate governance of Bane NOR and 

appoints seven of the nine members of its Board of Directors. The Ministry exercises its 

ownership in particular through the enterprise meeting. The Ministry also holds contact 

meetings with Bane NOR every four months and has ongoing contact with the Board and the 

administration of Bane NOR.  

11) Bane NOR’s main source of income consists in remuneration from the Norwegian Railway 

Directorate based on agreements with the Directorate. Other sources of income include income 

from its wholly-owned subsidiary Bane NOR Eiendom AS, which operates as a commercial 

entity, and a certain amount of commercial income, primarily from real estate in Bane NOR 

Eiendom AS (16), as well as financing from third-party agreements (17). Figure 1 illustrates the 

relationship between the various entities in the Norwegian rail sector following the reform.  

Figure 1: Post-reform organisation of the rail sector in Norway  

 

Source: Norwegian authorities (Document No 1375368) 

3.1.2 Bane NOR as a fibre operator  

  

(12)  https://www.banenor.no/en/om-bane-nor/about-us/; 

https://www.regjeringen.no/en/dep/sd/organisation/subordinate-enterprises/bane-nor-sf/id2525823/.  

(13)  Presented here: https://www.regjeringen.no/contentassets/519ac88b77704c05b3714e33d7bad80c/no/pdfs/ 

stm201420150027000dddpdfs.pdf.  

(14)  Document No 1735368.  

(15)  Ibid. 

(16)  Ibid.  

(17)  Document No 1397987. 

https://www.banenor.no/en/om-bane-nor/about-us/
https://www.regjeringen.no/en/dep/sd/organisation/subordinate-enterprises/bane-nor-sf/id2525823/
https://www.regjeringen.no/contentassets/519ac88b77704c05b3714e33d7bad80c/no/pdfs/stm201420150027000dddpdfs.pdf
https://www.regjeringen.no/contentassets/519ac88b77704c05b3714e33d7bad80c/no/pdfs/stm201420150027000dddpdfs.pdf
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12) In addition to its railway operations, Bane NOR offers access to its fibre network to third 

parties, notably access to physical (passive) infrastructure (18) and dark fibre (19). This is the 

subject of the complaint underlying the present investigation.  

13) Bane NOR’s predecessors, including Jernbaneverket, have historically owned, developed and 

managed the electronic communications network along the railways. In the late 1990s, a 

separate business unit was established within Jernbaneverket, named BaneTele, with the 

purpose of commercialising spare capacity. BaneTele later became a limited company and 

secured an exclusive preferential right to commercial utilisation of all excess capacity in 

Jernbaneverket’s telecoms infrastructure. BaneTele was later sold and through various mergers 

and acquisitions became GlobalConnect (the complainant). GlobalConnect has over time built 

on those core assets along the railways to grow as a provider of electronic communications 

services (20).  

14) Today, Bane NOR operates a fibre network along the rail tracks for the management of a safe 

and efficient railway network. As submitted by the Norwegian authorities (21), fibre connection 

is crucial for the functioning of the railway network, notably in terms of ensuring stability, 

safety and punctuality.  

15) The fibre network is necessary to ensure communication between different railway systems 

and plays an important role in the digitalisation of the railway sector and the operation of the 

European Rail Traffic Management System (ERTMS) (22). Further, fibre connection is needed 

to communicate customer information, for signalling and security systems such as screens and 

loudspeakers, to provide better coverage for GSM-R (a closed mobile network for voice and 

data services needed for daily rail operations) as well as for track systems and train 

management.  

16) The Norwegian authorities further submitted (23) that Bane NOR built excess capacity in its 

fibre network for redundancy reasons. If a fibre cable failed somewhere, the transmission 

would have a different route available to reach its destination.  

17) According to the Norwegian authorities, it has been a political ambition to construct a network 

with excess capacity with a view to increasing the available telecommunications capacity on a 

national level, also taking into account that the marginal costs of laying additional fibre are 

minimal. In the context of assessing network security and the state of telecoms infrastructure 

across Norway around 2016-2017, both Nkom (the Norwegian Communications Authority) 

and the Norwegian Parliament had proposed laying down additional fibre cables beyond Bane 

NOR’s own needs when further developing the fibre network.  

3.2 The complaint and the measures covered 

18) The complaint covers two separate measures:  

1. alleged aid to Bane NOR by using State financing of its public mission to cross-subsidise 

economic activities, namely the commercial provision of passive infrastructure and dark 

fibre (‘Measure 1’); and 

2. alleged aid to contractual partners of Bane NOR through better-than-market conditions in 

a number of construction and operation agreements as well as SWAP agreements 

(‘Measure(s) 2’).  

  

(18)  Physical or passive infrastructure includes for example ‘buildings or entries to buildings, building wiring, 

antennae, poles, towers and other supporting constructions, ducts, conduits, masts, inspection chambers, 

manholes, and cabinets.’ (Commission Staff Working Document/Explanatory Note accompanying the 

Commission Recommendation on Relevant Markets, p. 62, available at https://ec.europa.eu/newsroom/dae/ 

redirection/document/72442).  

(19)  Dark fibre (also referred to as ‘unlit’) is unused fibre, i.e. there is no active equipment connected and there is 

therefore no traffic running on such fibre.  

(20)  Documents No 1350391, 1362982 and 1397987.  

(21)  Ibid.  

(22)  https://www.era.europa.eu/domains/infrastructure/european-rail-traffic-management-system-ertms_en.  

(23)  Document No 1735368.  

https://ec.europa.eu/newsroom/dae/redirection/document/72442
https://ec.europa.eu/newsroom/dae/redirection/document/72442
https://www.era.europa.eu/domains/infrastructure/european-rail-traffic-management-system-ertms_en
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19) The original complaint only covered Measure 1. During the preliminary investigation, the 

complainant extended the scope of its allegations to the Measure(s) 2 (24). 

3.2.1 Measure 1 

20) The core of the complaint is the alleged aid to Bane NOR by cross-subsidising its commercial 

offerings of passive infrastructure and dark fibre access with public funding.  

21) The complaint refers in particular to steps taken by Bane NOR to establish itself as a 

commercial provider of fibre infrastructure access, notably a letter to various entities in the 

telecommunications sector in December 2020 announcing Bane NOR’s new transmission 

capacity offerings, general terms for leasing dark fibre and other documents annexed to the 

complaint (25). Moreover, the complainant mentions the fact that Bane NOR is registered with 

Nkom as a provider of electronic communications networks (26).  

22) The complainant submits that Bane NOR has a non-profit objective and is not subject to a 

return on equity requirement. Any surplus in Bane NOR’s activities may only be used to fulfil 

the enterprise’s defined mandate and purpose as per Articles of Association, i.e. the 

development and provision of railway infrastructure. Instead, Bane NOR has allegedly used its 

publicly funded telecoms infrastructure to cross-subsidise its activities as a provider of 

commercial access to such infrastructure. The complainant laments the apparent lack of 

accounting separation and of proper revenue/cost allocation, no ex-ante ‘MEO’ (‘market 

economy operator’, see section 4.3) assessment, and no adequate remuneration paid from Bane 

NOR’s economic activities to the non-economic activities constituting its mandate.  

23) The complaint alleges that Measure 1 meets all the conditions for the existence of aid (see 

section 4), notably that:  

1. Bane NOR’s provision of access to passive infrastructure and dark fibre qualify as 

economic activity.  

2. The measure is imputable to the State due to the involvement of the Ministry of Transport 

in establishing Bane NOR as a commercial provider, or in any event Bane NOR qualifies 

as a public authority for the purposes of imputability; and State resources are involved 

given that Bane NOR is financed by the State.  

3. Bane NOR has received an advantage as its economic activities do not comply with the 

MEO test.  

4. The advantage is by definition selective as Measure 1 benefits one specific undertaking.  

5. The measure is liable to distort competition, as the sector at issue has been liberalised; 

and to affect intra-EEA trade, as the aid strengthens the position of one undertaking 

relative to EEA competitors.  

24) Furthermore, the complainant alleges that the aid is unlawful as it has not been notified to 

ESA, nor is it block exempted.  

25) Finally, the complainant maintains that there is no apparent basis for aid compatibility, neither 

pursuant to the EEA Agreement directly nor according to any aid guidelines or block 

exemption. 

3.2.2 Measure(s) 2 

26) The complainant also alleges that aid has been granted to Bane NOR’s contractual 

counterparts as regards a number of ‘construction and operation agreements’ and ‘SWAP 

agreements’ (27).  

  

(24)  Document No 1394994. 

(25)  Documents No 1350391 and annexes listed in footnote 1.  

(26)  Documents No 1394994 and 1450837. 

(27)  Documents No 1377695 and 1394994. Further details were discussed in the meeting between ESA and the 

complainant on 8 December 2023 (paragraph 2)). 
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27) In construction and operation agreements, third parties contribute to part of the costs to build 

and maintain infrastructure (typically through a one-time charge and an annual recurring 

charge) in return for long-term access rights to that infrastructure. The complainant alleges that 

Bane NOR has concluded at least 13 framework agreements of this kind to finance the 

construction of its fibre network. Moreover, according to the complainant, a minimum of  

126 calls had been made under those framework agreements, which give raise to an equal 

number of aid grants.  

28) SWAP agreements are agreements whereby the parties exchange (‘swap’) fibre capacity on 

their networks for stretches where they respectively lack infrastructure. In essence, the parties 

to such agreements barter long-term access rights to fibre pairs (28). According to the 

complainant, Bane NOR has entered into at least 7 such agreements, with 63 calls accepted 

thereunder, leading to 63 aid grants.  

29) The complainant further submits that the duration of those calls, for both types of agreements, 

is typically 20 + 20 years from the completion of the infrastructure, meaning that the alleged 

aid will continue for a long time.  

30) The core allegation regarding both types of agreements is that the various contractual partners 

have been granted long-term usage rights of Bane NOR’s telecoms infrastructure at a fixed 

price lower than life-cycle costs for those assets (in other words, at non-MEO-compliant 

conditions). The complainant points out that those fixed-price agreements were not tendered 

out or advertised, and they were entered into before the construction of the assets. As a result, 

Bane NOR allegedly assumed the full business risk for any cost increase in both construction 

and operation. The complainant questions whether any ex-ante profitability analyses were 

made before entering into such agreements, and whether accounting separation and proper 

revenue/cost allocation have been ensured.  

31) According to the complainant, the alleged aid under the Measure(s) 2 is unlawful and there is 

no apparent basis for declaring the aid compatible.  

3.3 Comments by the Norwegian authorities 

32) The Norwegian authorities reject the allegations made in the complaint (29). ESA understands 

the Norwegian authorities’ comments summarised below as being limited to Measure 1.  

33) First, the Norwegian authorities argue that Bane NOR is not engaged in an economic activity 

when providing access to its fibre infrastructure. They contend that the provision of both 

passive infrastructure and dark fibre is closely related to Bane NOR’s public mission as rail 

infrastructure manager and is therefore non-economic in nature. Those activities are carried out 

in line with political ambitions/proposals (see paragraph 16)) and serve the purpose of 

ensuring network security and accessibility, while also having socio-economic benefits linked 

to sharing infrastructure that is costly to deploy.  

34) The Norwegian authorities also mention that Bane NOR is, just like other infrastructure 

owners, under a legal obligation to offer transparent and non-discriminatory access to passive 

infrastructure (while that does not apply to dark fibre access).  

35) Moreover, the Norwegian authorities submit that Bane NOR’s services are limited to excess 

capacity and to existing termination points on its network (30), which also means that the 

quality of service is not comparable to that of commercial services, nor does Bane NOR offer 

retail access.  

  

(28)  In principle, to the extent that the value of the capacity exchanged exceeds that of the capacity received, the 

parties should normally agree on a remuneration that reflects the difference. 

(29)  See, in particular, Documents No 1375368 and 1397987, and accompanying documents.  

(30)  Those are the points where fibre is already terminated in Bane NOR's technical rooms, normally in connection 

with railway stations. While the need for excess capacity was taken into account during the recent development 

of the fibre network (paragraph 16)), the Norwegian authorities point out that Bane NOR will not undertake to 

develop or build new infrastructure to meet any market demand.  
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36) Second, the Norwegian authorities point out that Bane NOR has not received an economic 

advantage. They do not elaborate in detail on compliance with the MEO test but state that 

Bane NOR is required to operate in a business-like manner to ensure efficient use of State 

resources (31), and charges prices for access services which cover costs and a reasonable profit.  

37) With specific regard to the terms and conditions for the lease of dark fibre set in 2021, Bane 

NOR has allegedly used benchmarking in order to set correct prices, based e.g. on […] (32); 

moreover, third-party feedback suggests prices are […].  

38) According to the Norwegian authorities, at the time of their submissions in 2023 (33), Bane 

NOR had not concluded any agreements for dark fibre lease based on the abovementioned 

terms and conditions, while for passive infrastructure access it had not even defined any 

standard terms and conditions. That said, the Norwegian authorities assure that revenues from 

any future agreements with third parties would be channelled back to Bane NOR’s budget to 

fulfil its public service mission. Any such revenues would exceed the costs of the services and 

appropriate revenue and cost allocation would be ensured. 

39) Furthermore, Bane NOR keeps project accounts relating to construction and lease of fibre to 

third parties, as well as an overview of revenues stemming from third-party agreements 

(predating the 2021 terms and conditions). According to the Norwegian authorities, such 

safeguards rule out cross-subsidisation and any undue advantage to Bane NOR.  

40) Third, the Norwegian authorities argue that Measure 1 is not imputable to the Norwegian 

State. In essence, as a State enterprise and similarly to a State-owned limited liability 

company, Bane NOR enjoys independence in its decision-making and operations, which was 

one of the objectives of the reform mentioned in paragraph 7). The Ministry of Transport can 

only exercise its decision-making authority through the enterprise meeting.  

41) In reply to a question from ESA (34), the Norwegian authorities further submitted that 

commercial utilisation of Bane NOR's excess capacity/investments did not trigger a provision 

in Section 23(2) of the State Enterprise Act (35) requiring consultation in writing with the 

Ministry of Transport (as Bane NOR’s owner) before adoption of decisions in cases of 

material importance for the enterprise or cases that will change the character of the enterprise. 

Moreover, the Norwegian authorities contest the complainant’s assertion that Bane NOR can 

be qualified as a public authority when exercising the activities in question, their main 

arguments being that it was set up to perform specific tasks for the State, is not as a rule 

subject to the Public Administration Act (36) and is largely regulated in the same manner as 

State-owned limited liability companies.  

42) Fourth, the Norwegian authorities mention that any aid would be falling under an existing 

scheme, but do not elaborate on this claim in detail. Questioned by ESA on this point (37), the 

Norwegian authorities referred in essence to the continuity between Bane NOR and the old 

Jernbaneverket and to the fact that the railways and the parallel communication network have 

always been financed by the Norwegian State, and collaboration with third parties has always 

been a part of it.  

  

(31)  This was spelled out in an amendment to Bane NOR’s Articles of Association in December 2021 whereby Bane 

NOR is to operate in ‘a cost-efficient manner’ and ‘according to business-like principles’.  

(32)  The Norwegian authorities take the view that Bane NOR developed its 2021 dark fibre offer based on pricing 

models and assumed earnings equating an ex-ante profitability analysis.  

(33)  See paragraph 4). 

(34)  See the documents mentioned in paragraph 4).  

(35)  Norwegian Act of 30 August 1991 No 71 relating to state-owned enterprises.  

(36)  Norwegian Act of 10 February 1967 No 00 relating to procedure in cases concerning the public administration. 

The Norwegian authorities refer to limited defined exceptions where the Public Administration Act would apply 

to Bane NOR, such as when carrying out specific tasks involving the exercise of public authority and when 

reaching a decision or preparing regulations. 

(37)  See the documents mentioned in paragraph (4). 
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43) Fifth, the Norwegian authorities did not comment specifically on the Measure(s) 2, which are 

mainly set out in the complainant’s submission of 1 September 2023 (38), forwarded by ESA to 

the Norwegian authorities on 5 September (39). That said, the Norwegian authorities provided 

some factual elements relevant for the Measure(s) 2, notably that as of 2023, Bane NOR was a 

party to 15 construction and operation agreements and to 8 SWAP agreements. The parties to 

those construction and operation agreements are […]. The parties to the SWAP agreements are 

[…] (40).  

4 Presence of State aid  

4.1 Introduction 

44) Article 61(1) of the EEA Agreement reads as follows: ‘Save as otherwise provided in this 

Agreement, any aid granted by EC Member States, EFTA States or through State resources in 

any form whatsoever which distorts or threatens to distort competition by favouring certain 

undertakings or the production of certain goods shall, in so far as it affects trade between 

Contracting Parties, be incompatible with the functioning of this Agreement.’ 

45) The qualification of a measure as aid within the meaning of this provision requires the 

following cumulative conditions to be met: (i) the beneficiary must be an undertaking (i.e. 

exercise an economic activity); (ii) the measure must be granted by the State or through State 

resources; (iii) it must confer an advantage; (iv) it must favour certain undertakings or the 

production of certain goods (selectivity); and (v) it must distort or threaten to distort 

competition, and affect intra-EEA trade.  

4.1 Notion of undertaking and economic activity 

4.1.1 Legal framework 

46) Only advantages granted to ‘undertakings’ are subject to State aid rules. The concept of an 

undertaking covers any entity that engages in an economic activity regardless of its status and 

the way it is financed. Hence, the public or private status of an entity, or the fact a company is 

partly or wholly publicly owned has no bearing on whether or not the entity is an  

‘undertaking’ (41). 

47) An activity is economic in nature where it consists in offering goods and services on a market, 

regardless of whether it is profit-seeking (42). The assessment of the activity must be based on 

the factual evidence available, and the question is whether there is a market for the services 

concerned (43). In this regard, it is relevant to consider whether the entity receives 

compensation for the services, at what level, and whether it faces competition from other 

undertakings (44). 

48) A single entity may carry out a number of activities, both economic and non-economic. An 

entity that engages in both kinds of activities should keep separate accounts to exclude cross-

subsidies (45).  

  

(38)  Document No 1394994 (see paragraph 2)). 

(39)  Document No 1395706 (see paragraph 4)). 

(40)  The Norwegian authorities specified that those agreements concern dark fibre and that Bane NOR concluded 

them in order to fulfil its public service tasks and to secure redundancy in the system in case of failure.  

(41)  Judgment of the Court of Justice of 27 June 2017, Congregación de Escuelas Pías Provincia Betania v 

Ayuntamiento de Getafe, Case C-74/16, EU:C:2017:496, paragraph 42. 

(42)  See paragraphs 9 and 12 in ESA’s Guidelines on the Notion of State aid (‘NoA’), OJ L 342, 21.12.2017, p. 35 

and EEA Supplement No 82, 21.12.2017, p. 1.  

(43)  Judgment of the General Court of 20 September 2019, Havenbedrijf Antwerpen and Maatschappij van de Brugse 

Zeehaven v Commission, Case T-696/17, EU:T:2019:652, paragraph 56. 

(44)  Judgment of the EFTA Court of 22 September 2016, Sorpa bs. v The Competition Authority, Case E-29/15 

[2016] EFTA Ct. Rep. 825, paragraphs 51–64. 

(45)  Congregación de Escuelas Pías Provincia Betania v Ayuntamiento de Getafe, paragraph 51. 
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49) In order to determine whether an entity is an ‘undertaking’, it is necessary for ESA to examine 

the specific activities concerned. An entity that carries out both economic and non-economic 

activities is to be regarded as an undertaking only with regard to the former (46). If an 

economic activity cannot be separated from the exercise of public powers, the activities 

exercised by that entity as a whole remain connected with the exercise of those public powers 

and therefore fall outside the notion of undertaking (47). 

4.1.1 Measure 1 

50) For Measure 1, the relevant activity is Bane NOR’s provision of access to its network assets 

such as passive infrastructure and dark fibre. 

51) Contrary to the Norwegian authorities’ submission (paragraph 33)), ESA preliminarily 

considers that the provision of access to its electronic communications network can be 

separated from the exercise of public powers, as they can be clearly distinguished from Bane 

NOR’s tasks related to rail infrastructure management. 

52) Further, the elements at ESA’s disposal so far suggest that both the existing third-party 

agreements (construction and operation agreements and SWAP agreements) and the dark fibre 

commercial offering launched in 2021 are based on typical commercial considerations, such as 

setting a cost-covering and even profit-maximising price. Regarding passive infrastructure, the 

obligation to provide fair and non-discriminatory access does not in itself appear sufficient to 

exclude the economic nature of the activity, as the decisive element is rather whether goods 

and services are offered on a market (paragraph 47)).  

53) Based on the information available to ESA so far, Bane NOR’s network access services are 

provided for remuneration (in cash or in kind) and in fact for profit. ESA understands that 

Bane NOR is registered with Nkom as a provider of electronic communications networks and 

competes with other access providers, such as Telenor, GlobalConnect and others. The 

limitations and the lesser quality of Bane NOR’s services (paragraph 33)) are not in 

themselves sufficient to call into question this preliminary finding.  

54) Overall, ESA takes the preliminary view that Bane NOR is engaging in an economic activity 

when providing the electronic communications services at issue. Accordingly, ESA 

preliminarily concludes that when exercising those activities, Bane NOR constitutes an 

undertaking within the meaning of Article 61(1) of the EEA Agreement.  

4.1.2 Measure(s) 2  

55) Regarding the alleged aid to Bane NOR’s counterparties in the agreements constituting the 

Measure(s) 2, ESA notes that based on the information currently at its disposal some or all of 

them might be entities engaged in economic activities.  

56) ESA understands that the entities listed in paragraph 42) are operators of fibre infrastructure 

and seekers and/or providers of infrastructure access, and it is therefore conceivable that they 

offer goods or services on a market.  

57) That said, at this preliminary stage ESA cannot take a definitive view as to whether each of 

those entities constitutes an undertaking and exercises an economic activity for the purpose of 

State aid rules. To conclude on this point, during the formal investigation procedure, ESA will 

need to assess the position and activity of each entity individually. 

58) Against this background, ESA has doubts as to whether each of the parties to SWAP 

agreements and to construction and operation agreements with Bane NOR is engaged in an 

economic activity and constitutes an undertaking within the meaning of Article 61(1) of the 

EEA Agreement.  

  

(46)  NoA, paragraph 10.  

(47)  NoA, paragraph 18. 
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4.2 State origin 

4.2.1 Legal framework 

59) Pursuant to Article 61(1) of the EEA Agreement, for a measure to constitute aid, it must be 

granted by the State or through State resources in any form whatsoever.  

60) Imputability of a measure to the State and the granting of an advantage through State resources 

are two separate and cumulative conditions for the existence of aid, which are however often 

assessed together as they both relate to the public origin of the measure in question (48). 

61) Regarding imputability, the measure is by definition imputable to the State if the advantage is 

granted by a public authority, even if the latter enjoys legal autonomy from other public 

authorities. To avoid circumvention of State aid rules, the same applies if a public authority 

designates a private or public body to administer a measure conferring an advantage (49). 

However, if the advantage is granted through public undertakings, it is necessary to show 

involvement by the public authorities through a set of indicators (50). 

62) As to the requirement that State resources be involved, those include all resources of the public 

sector, regardless of whether or not the public institution is autonomous and including 

resources of public undertakings; the transfer of State resources may take many forms and 

encompasses both positive transfers of fund and waiving revenue which would otherwise have 

been paid to the State (51). 

4.2.2 Measure 1 

4.2.2.1 Imputability 

63) At the outset, ESA notes that Bane NOR can be considered as both a potential aid grantor and 

a potential beneficiary. This is because the alleged aid relates to the cross-subsidisation of 

economic activities through resources allocated to non-economic activities within the same 

undertaking. 

64) Regarding the possible qualification of Bane NOR as a public authority, as argued by the 

complainant, ESA finds that the evidence to this effect is not conclusive at this stage. On the 

one hand, according to the Norwegian authorities, Bane NOR was set up to perform specific 

tasks for the State, is not as a whole subject to the Public Administration Act and is largely 

regulated in the same manner as State-owned limited liability companies (paragraph 40)). On 

the other hand, the Public Administration Act does apply to Bane NOR in certain cases which 

the Norwegian authorities do not specify in detail (52), other entities with the same ‘SF’ status 

as Bane NOR have previously been qualified as aid grantors (e.g. Enova SF, Siva SF, etc.) and 

furthermore it remains to be assessed whether Bane NOR could qualify as a public body 

designated by public authorities to administer a measure conferring an advantage (cf. 

paragraph 61)). ESA invites the Norwegian authorities to submit further information on this 

point.  

65) For the case where Bane NOR were not to be considered a public authority, but a public 

undertaking, the imputability of Measure 1 to the Norwegian State would need to be shown 

using a number of indicators (53). Namely, it would need to be ascertained whether the 

Ministry of Transport, which owns 100% of Bane NOR, or possibly another public authority 

can be regarded as having been involved in the adoption of the measure at issue (54).  

  

(48)  NoA, paragraph 38.  

(49)  NoA, paragraph 39. See also Judgment of the General Court of 12 December 1996, Air France v Commission, 

Case T-358/94, EU:T:1996:194, paragraph 62. 

(50)  NoA, paragraphs 40-43.  

(51)  NoA, section 3.2.  

(52)  The Norwegian authorities mention that the act applies when Bane NOR carries out certain specific tasks that 

involve exercise of public authority and if it reaches a decision or prepare regulations (paragraph 40)). 

(53)  Such as those described in NoA, paragraph 43. 

(54)  NoA, paragraph 40.  
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66) ESA notes that a number of elements might indicate that the Ministry of Transport and/or 

other public authorities have played a role in Bane NOR’s decision to develop and 

commercialise fibre infrastructure and to organise itself in such a way that any revenues from 

such activities have contributed to financing Bane NOR as a whole (hence also its public 

tasks/non-economic activities).  

67) One such element is, as maintained by the Norwegian authorities themselves, the fact that 

Bane NOR has built excess capacity (i.e. more than what was needed to perform its public 

mandate) to meet political objectives that included the availability of spare capacity for use by 

other parties (paragraphs 16) and 33)). However, it remains unclear whether the involvement 

of public authorities in Norway went as far as supporting channelling back revenues from the 

spare capacity offerings to Bane NOR’s public tasks.  

68) Further, the Norwegian authorities pointed out that Bane NOR is structured and organised in a 

way that ensures the non-interference of its owner (the Ministry of Transport) in day-to-day 

management, and also excluded the latter’s involvement in Bane NOR’s decisions to offer 

access to spare capacity (paragraph 40)). However, the Norwegian authorities stated that, 

besides exercising its ownership through the enterprise meeting, the Ministry of Transport 

holds contact meetings with Bane NOR every four months and also has ongoing contact with 

the Board and the administration of Bane NOR. Furthermore, the Ministry of Transport 

appoints seven of the nine members of the Board of Directors (paragraph 10)).  

69) ESA considers the above preliminary information to be non-conclusive. It finds that further 

investigation is needed to either confirm or exclude the involvement of the Ministry of 

Transport and/or other public authorities in Bane NOR’s decision to provide commercial 

access to its fibre infrastructure and to potentially cross-subsidise its non-economic activities. 

ESA thus calls on the Norwegian authorities to provide further information on the imputability 

assessment.  

70) Based on the above, ESA has doubts as to whether Measure 1 is imputable to the Norwegian 

State either because Bane NOR is itself a public authority or because a public authority has 

been involved in adopting the measure. 

4.2.2.2 State resources  

71) Since Bane NOR is a public undertaking, it is by definition financed through State resources 

(paragraph 62)). Additionally, Bane NOR's primary source of income stems from 

remuneration from the Norwegian Railway Directorate, which is a government agency 

(paragraphs 9) and 10)); in the absence of accounting separation/proper revenue and cost 

allocation, any other resources flow into the same budget.  

72) Therefore, ESA preliminary finds that any advantage to Bane NOR would be granted through 

State resources within the meaning of Article 61(1) of the EEA.  

4.2.3 Measure(s) 2 

4.2.3.1 Imputability 

73) The imputability to the State of the third-party agreements constituting the Measure(s)  

2 depend on considerations analogous to those discussed for Measure 1. If Bane NOR were 

found to be a public authority, then the measures would by definition be imputable the State 

(cf. paragraphs 61) and 63)). If Bane NOR were not found to be a public authority, then the 

involvement of public authorities in Bane NOR’s decision to conclude those agreements would 

need to be assessed based on the indicators referred to in paragraph 65). 

74) In view of the above, ESA has doubts as to whether Measure(s) 2 are imputable to the 

Norwegian State either because Bane NOR is itself a public authority or because a public 

authority has been involved in adopting the measures.  
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4.2.3.2 State resources 

75) The assessment as to whether State resources are involved in the third-party agreements 

constituting the Measure(s) 2 is based on similar considerations as those concerning  

Measure 1. 

76) For Measure(s) 2, the transfer of Bane NOR’s resources (which are State resources, cf. 

paragraph 71)) to its counterparts might take the form of foregone State revenue rather than a 

positive transfer of funds, which would not affect the conclusion on State resources being 

involved (paragraph 62)). 

77) Therefore, ESA preliminary finds that any advantage to Bane NOR’s counterparts in the 

agreements constituting the Measure(s) 2 would be granted through State resources within the 

meaning of Article 61(1) of the EEA Agreement.  

4.3 Advantage 

4.3.1 Legal framework 

78) The qualification of a measure as State aid requires that it confers an advantage to the 

recipient. An advantage within the meaning of Article 61(1) of the EEA Agreement is any 

economic benefit that an undertaking could not have obtained under normal market conditions 

(55), thus placing it in a more favourable position than competitors (56). 

79) Only the effect of the measure, but not its cause or objective, is relevant. To assess whether the 

position of an undertaking is improved as a result of State intervention, the financial situation 

of the undertaking following the measure should be compared with its financial situation if the 

measure had not been taken (57). 

80) A measure confers an advantage not only if it confers positive economic benefits, but also in 

situations where it mitigates charges normally borne by the budget of the undertaking. This 

covers all situations in which economic operators are relieved of the inherent costs of their 

economic activities (58).  

81) Economic transactions carried out by public bodies (including public undertakings) are 

considered not to confer an advantage on the counterpart of the agreement, and therefore not to 

constitute aid, if they are carried out in line with normal market conditions (59). This is 

assessed pursuant to the market economy operator test (‘MEO test’), comparing the behaviour 

of the public body to that of similar private economic operators under normal market 

conditions (60).  

82) Under the MEO test, it is not relevant whether the intervention constitutes a rational means for 

the public body to pursue public policy considerations. The profitability of the beneficiary is 

not in itself a decisive indicator for establishing whether the economic transaction in question 

is in line with market conditions. The decisive element is whether the public body acted as a 

market economy operator would have done in a similar situation (61).  

  

(55)  NoA, paragraph 66.  

(56)  See, for instance, judgment of the Court of Justice of 5 June 2012, Commission v EDF, Case C-124/10 P, 

EU:C:2012:318, paragraph 90; Judgment of the Court of Justice of 15 March 1994, Banco Exterior de España, 

Case C-387/92, EU:C:1994:100, paragraph 14; and judgment of the Court of Justice of 19 May 1999, Italy v 

Commission, Case C-6/97, EU:C:1999:251, paragraph 16. 

(57)  NoA, paragraph 67.  

(58)  NoA, paragraph 68.  

(59)  Judgment of the Court of Justice of 11 July 1996, SFEI and others, Case C-39/94, EU:C:1996:285, paragraphs 

60–62. 

(60)  NoA, section 4.2.  

(61)  NoA, paragraph 76. 
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83) For the purpose of the MEO test, only the benefits and obligations linked to the role of the 

State as an economic operator are to be taken into account. Indeed, the MEO test is normally 

not applicable if the State acts as a public authority rather than as an economic operator (62). 

84) Whether a transaction complies with the MEO principle must be examined on an ex-ante basis, 

having regard to the information available at the time it was decided to carry out the 

transaction. The relevant evidence is the information which was available and the 

developments which were foreseeable when the investment decision was made (63). If a State 

argues that it acted as a market economy operator, it must, where there is doubt, provide 

evidence that the decision to carry out the transaction was taken on the basis of economic 

evaluations comparable to those which, in similar circumstances, a rational market economy 

operator would have had carried out to determine the profitability or economic advantages of 

the transaction (64). 

4.3.2 Measure 1 

85) For Measure 1, the question under the advantage condition is whether a rational market 

economy operator would have decided to finance Bane NOR’s commercial provision of fibre 

access under the same circumstances as Bane NOR’s.  

86) At the outset, ESA notes that an advantage can only be found to the extent that Bane NOR has 

already obtained a financial benefit from the provision of the activities in question. In this 

regard, the 2021 terms and conditions for dark fibre lease referred to in paragraph 35) do not 

appear to be relevant, provided that the Norwegian authorities’ submission that agreements 

have yet to be concluded on the basis of such terms and conditions still holds true. Similarly, 

the fact that Bane NOR’s commercial offering might or might not be covering passive 

infrastructure is only relevant to the extent that Bane NOR has monetised the supply of access 

to such infrastructure.  

87) The Norwegian authorities have confirmed the existence of 15 construction and operation 

agreements and of 8 SWAP agreements to which Bane NOR is a party, which indicates that 

Bane NOR has been effectively providing fibre infrastructure access services. Upon reviewing 

the documents shared by the Norwegian authorities (65), ESA could not confirm those 

documents to be full and complete copies of the abovementioned agreements, mainly due to 

each agreement being divided into many different files in no clear order and with no clear 

correspondence to the list of annexes provided by the Norwegian authorities (66). In this 

regard, ESA calls on the Norwegian authorities to resubmit full and complete copies of each 

agreement and a clear correspondence table/list of annexes during the formal investigation 

procedure.  

88) Overall, ESA cannot exclude that Bane NOR has been granted an undue economic advantage 

by financing the commercial activities at issue (possibly beyond the abovementioned 

agreements) through State resources. In this respect, the apparent lack of separate accounts and 

revenue/cost allocation (67) is an element that makes it very difficult to assess whether 

revenues from Bane NOR’s non-economic activities (i.e. likely State resources) have been 

used to finance Bane NOR’s economic activities and if so whether they have or have not been 

offset/exceeded by any revenues from those economic activities.  

  

(62)  NoA, paragraph 77. 

(63)  NoA, paragraph 78. See also Commission v EDF, paragraphs 83–85 and 105; judgment of the Court of Justice of 

16 May 2002, France v Commission, Case C-482/99, EU:C:2002:294, paragraphs 71–72. 

(64)  NoA, paragraph 79.  

(65)  Annexes to the submission of 23 June and 18 September 2023, mentioned in paragraph 4). 

(66)  Despite ESA having explicitly requested the Norwegian authorities to resubmit the submission of 23 June 2023 in 

order to remedy these inconveniences.  

(67)  The Norwegian authorities have addressed the possible introduction of those safeguards only in relation to the 

possible future provision of dark fibre based on the 2021 terms and conditions (cf. paragraph 35)), 
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89) Furthermore, to date, the Norwegian authorities have not provided sufficient arguments and 

evidence showing that Measure 1 complies with the MEO principle. ESA invites the 

Norwegian authorities to provide such information during the formal investigation procedure, 

including by taking a position on which assessment method (68) they consider most appropriate 

to carry out the MEO test.  

90) In view of the above, based on the information in its possession so far, ESA has doubts and 

cannot exclude that Measure 1 has conferred an advantage on Bane NOR within the meaning 

of Article 61(1) of the EEA Agreement. 

4.3.3 Measure(s) 2 

91) For each of the Measure(s) 2, it must be ascertained whether a rational market economy 

operator would have entered into the relevant third-party agreement at the same terms and 

conditions accepted by Bane NOR.  

92) As mentioned in section 4.3.2, due to the limited information provided so far by the 

Norwegian authorities and the complications arising from the way the information made 

available to ESA (notably Bane NOR’s third-party agreements) has been presented, ESA is 

currently not in a position to take a position as to whether the individual agreements might 

comply or not comply with the MEO principle.  

93) That said, ESA cannot exclude that some or all of the agreements might have granted an undue 

advantage to Bane NOR’s relevant counterpart(s) in the form of foregone State resources, for 

example through an imbalanced SWAP agreement (e.g. more valuable fibre leased out than 

received) or excessively low charges in a construction and operation agreement.  

94) Further, it remains open which method would be the most appropriate to establish compliance 

with market conditions, e.g. ‘pari passu’, a competitive tender procedure, benchmarking, 

IRR/NPV, etc. ESA invites the Norwegian authorities to express and substantiate their position 

on this point.  

95) For the Measure(s) 2, ESA therefore has doubts as to whether each of them individually 

confers an advantage to the relevant counterpart of Bane NOR within the meaning of Article 

61(1) of the EEA Agreement. 

4.4 Selectivity 

4.4.1 Legal framework 

96) Pursuant to Article 61(1) of the EEA Agreement, in order for a measure to involve State aid it 

must be selective in that it favours ‘certain undertakings or the production of certain goods’. 

Not all measures which favour economic operators fall under the notion of aid, only those 

which grant an advantage in a selective way to certain undertakings, categories of undertakings 

or to certain economic sectors (69). Selectivity is established in comparison to other 

undertakings that are in a comparable legal and factual situation in the light of the objective 

pursued by the measure (70).  

4.4.2 Measure 1 

97) The alleged cross-subsidisation at issue under Measure 1 would favour one particular 

undertaking, namely Bane NOR. 

98) It is therefore ESA’s preliminary view that any economic advantage granted to Bane NOR by 

Measure 1 would be selective within the meaning of Article 61(1) of the EEA Agreement.  

  

(68)  Cf. NoA, section 4.2.3. 

(69)  NoA, paragraph 117. 

(70)  Judgment of the Court of Justice of 8 November 2001, Adria-Wien Pipeline, Case C-143/99, EU:C:2001:598, 

paragraph 41.  
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4.4.3 Measure(s) 2 

99) The agreements constituting the Measure(s) 2 are specific transactions benefitting the 

respective counterparties of Bane NOR.  

100) ESA therefore preliminarily finds that, keeping in mind that each agreement must be 

considered individually, any economic advantage granted to Bane NOR’s relevant contractual 

partner through an agreement covered by the Measure(s) 2 would be selective within the 

meaning of Article 61(1) of the EEA Agreement.  

4.5 Effect on trade and distortion of competition 

4.5.1 Legal framework 

101) In order to constitute State aid within the meaning of Article 61(1) of the EEA Agreement, the 

measure must be liable to distort competition and affect trade between the Contracting Parties 

to the EEA Agreement. While these are two distinct conditions, they are in practice often 

treated jointly in the assessment of State aid as they are, as a rule, considered inextricably 

linked (71). 

102) A measure is considered to (threaten to) distort competition when it is liable to improve the 

competitive position of the recipient compared to other undertakings with which it competes. 

A distortion of competition is generally found to exist when the State grants a financial 

advantage to an undertaking in a liberalised sector where there is or there could be  

competition (72).  

103) A measure is found to affect trade where it strengthens the position of an undertaking as 

compared with other undertakings competing in intra-EEA trade. It is not necessary to 

establish that the aid has an actual effect on trade between EEA States but only whether the aid 

is liable to affect such trade (73). Furthermore, it is not necessary that the aid beneficiary is 

itself involved in intra-EEA trade, as the aid may in any event make it more difficult for 

operators in other EEA States to enter the local market (74). 

4.5.2 Measure 1 

104) First, Measure 1 concerns the supply of electronic communications networks/services, a sector 

that has been liberalised and is subject to competition. Any advantage to Bane NOR might 

therefore have strengthened its position compared to competitors potentially resulting in a 

distortion of competition.  

105) Second, the operation of the activities in question is open to intra-EEA trade and there are 

multiple undertakings active in the EEA that provide those activities. Measure 1 might 

therefore be liable to strengthen the position of Bane NOR as compared with other 

undertakings competing in intra-EEA trade.  

106) On this basis, ESA takes the preliminary position that Measure 1 is liable to distort 

competition and to affect intra-EEA trade within the meaning of Article 61(1) of the EEA 

Agreement.  

4.5.3 Measure(s) 2 

107) As for Measure 1, the Measure(s) 2 likewise concern the supply of electronic communications 

networks/services, a liberalised sector exposed to competition. Any advantage to the relevant 

beneficiaries might therefore have distorted competition by strengthening their competitive 

position.  

  

(71)  NoA, paragraph 186. 

(72)  NoA, paragraph 187. 

(73)  NoA, paragraph 190. Judgment of the EFTA Court of 20 May 1999, Norway v EFTA Surveillance Authority, 

Case E-6/98 [1999] Ct. Rep. 76, paragraph 59 Judgment of the Court of Justice of 14 January 2015, Eventech, 

Case C-518/13, EU:C:2015:9, paragraph 66; judgment of the Court of Justice of 8 May 2013, Libert and others, 

Joined Cases C-197/11 and C-203/11, EU:C:2013:288, paragraph 77. 

(74)  NoA, paragraph 191. 
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108) As mentioned above, intra-EEA trade exists in this sector so that the Measure(s) 2 might have 

strengthened Bane NOR’s position as compared with intra-EEA competitors. 

109) On this basis, ESA takes the preliminary position that the Measure(s) 2 are liable to distort 

competition and to affect intra-EEA trade within the meaning of Article 61(1) of the EEA 

Agreement.  

4.6 Preliminary conclusion on the existence of aid 

110) Based on the information provided so far by the Norwegian authorities and by the 

complainant, ESA cannot exclude that Measure 1 and the Measure(s) 2 entail State aid within 

the meaning of Article 61(1) of the EEA Agreement.  

5 Existing aid 

111) ESA notes that, at the present stage, it is not in possession of any concrete elements that would 

show that the alleged aid under Measure 1 and/or under the Measure(s) 2 would be existing 

aid. The brief arguments made on this point by the Norwegian authorities (paragraph 42)) are 

not sufficiently precise or substantiated. Should the Norwegian authorities wish to elaborate on 

the existing aid claim, ESA invites them to do so during the formal investigation procedure. 

6 Individual aid 

112) ESA preliminarily finds that the alleged aid under Measure 1 and under the Measure(s) 2 was 

not granted on the basis of a scheme (75). Any aid under those measures would therefore likely 

be individual aid. 

7 Lawfulness of the aid 

113) Pursuant to Article 1(3) of Part I of Protocol 3 to the Agreement between the EFTA States on 

the Establishment of a Surveillance Authority and a Court of Justice (‘Protocol 3’): ‘The 

EFTA Surveillance Authority shall be informed, in sufficient time to enable it to submit its 

comments, of any plans to grant or alter aid. […] The State concerned shall not put its 

proposed measures into effect until the procedure has resulted in a final decision.’ 

114) The Norwegian authorities did not notify the potential aid measures to ESA before putting 

them into effect. ESA therefore preliminarily concludes that, provided the measures constitute 

State aid, the Norwegian authorities have not respected their obligations pursuant to Article 

1(3) of Part I of Protocol 3.  

8 Compatibility of the aid 

115) The Norwegian authorities have not provided any arguments substantiating why, if they were 

to constitute State aid, the measures should be considered compatible with the functioning of 

the EEA Agreement. ESA has also not identified any clear grounds for compatibility.  

116) Thus, if the measures constitute State aid, ESA has doubts as to their compatibility with the 

functioning of the EEA Agreement.  

9 Other aspects 

117) Finally, ESA is aware that, pursuant to Article 13(8) read in conjunction with Annex II point 

4(a) of Directive 2012/34/EU (76), railway undertakings may request ancillary services 

including access to telecommunication networks from the infrastructure manager or from other 

  

(75)  As defined in Article 1(e) of Part II of Protocol 3 to the Agreement between the EFTA States on the 

Establishment of a Surveillance Authority and a Court of Justice (“Protocol 3”). 

(76)  Directive 2012/34/EU of the European Parliament and of the Council of 21 November 2012 establishing a single 

European railway area (recast), OJ L 343, 14.12.2012, p. 32, as referred to at point 37 of Annex XIII to the EEA 

Agreement.  
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operators of the service facility (77). Based on the information in its possession so far, ESA is 

not aware of access to telecommunication networks being provided by Bane NOR to railway 

undertakings. In particular, the third parties listed in paragraph 42) do not appear to be railway 

undertakings. 

118) ESA invites the Norwegian authorities to clarify whether Bane NOR provides access to 

telecommunication networks to railway undertakings and, if so, whether the provision of such 

services to railway undertakings is kept separate from the provision of those services to other 

parties. More generally, ESA invites the Norwegian authorities to express their views on the 

potential relevance of the above legal provisions for the measures under investigation.  

10 Conclusion 

119) As set out above, ESA has doubts as to whether the measures constitute State aid within the 

meaning of Article 61(1) of the EEA Agreement. Furthermore, provided that the measures 

qualify as State aid, ESA has doubts as to whether they would be compatible with the 

functioning of the EEA Agreement. 

120) Consequently, in accordance Article 4(4) of Part II of Protocol 3, ESA hereby opens the 

formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The 

decision to open a formal investigation procedure is without prejudice to the final decision of 

ESA, which may conclude that the measures do not constitute State aid, or that any such aid is 

compatible with the functioning of the EEA Agreement.  

121) ESA, acting under the procedure laid down in Article 1(2) of Part I of Protocol 3, invites the 

Norwegian authorities to submit by 25 October 2024 their comments and to provide all 

documents, information and data needed for the assessment of the measures in light of the 

State aid rules.  

122) The Norwegian authorities are requested to immediately forward a copy of this decision to the 

potential aid recipients.  

123) If this letter contains confidential information which should not be disclosed to third parties, 

please inform ESA by 16 October 2024, identifying the confidential elements and the reasons 

why the information is considered to be confidential. In doing so, please consult ESA’s 

Guidelines on Professional Secrecy in State Aid Decisions (78). If ESA does not receive a 

reasoned request by that deadline, you will be deemed to agree to the disclosure to third parties 

and to the publication of the full text of the letter on ESA’s website: http://www.eftasurv.int/ 

state-aid/state-aid-register/.  

124) Finally, ESA will inform interested parties by publishing a meaningful summary in the Official 

Journal of the European Union and the EEA Supplement thereto. All interested parties will be 

invited to submit their comments within one month of the date of such publication. The 

comments will be communicated to the Norwegian authorities.  

  

(77)  Pursuant to Article 31(8) of the same Directive, where the additional and ancillary service is offered by only one 

supplier, the charge imposed for such a service shall not exceed the cost of providing it, plus a reasonable profit. 

The details of the procedure and criteria to be followed for access to such services are laid down in Commission 

Implementing Regulation (EU) 2017/2177 of 22 November 2017 on access to service facilities and rail-related 

services, OJ L 307, 23.11.2017, p. 1, as referred to at point 37ap of Annex XIII to the EEA Agreement.  

(78)  OJ L 154, 8.6.2006, p. 27 and EEA Supplement No 29, 8.6.2006, p. 1. 

http://www.eftasurv.int/state-aid/state-aid-register/
http://www.eftasurv.int/state-aid/state-aid-register/
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EU-ORGANER 
KOMMISJONEN 

Forhåndsmelding om en foretakssammenslutning 

(Sak M.11536 – CONSTANTIA/ALUFLEXPACK) 

1.  Kommisjonen mottok 28. november 2024 melding i henhold til artikkel 4 i rådsforordning (EF) nr. 139/2004(1) om en 

planlagt foretakssammenslutning. 

Meldingen berører følgende foretak: 

– Constantia Flexibles GmbH (”Constantia” Østerrike), som er under enekontroll av One Rock Capital Partners, LLC 

(”ORC”, USA). 

– Aluflexpack AG (”AFP”, Sveits). 

Constantia overtar enekontroll i henhold til fusjonsforordningens artikkel 3 nr. 1 bokstav b) over hele AFP.  

Sammenslutningen gjennomføres ved kjøp av aksjer. 

2. De berørte foretakene har virksomhet på følgende områder: 

– Constantia er en global produsent og leverandør av fleksible emballasjeløsninger. Constantias produktportefølje 

omfatter fleksible emballasjeløsninger for produkter som næringsmidler, meieriprodukter, fôr til kjæledyr, 

husholdningsprodukter og produkter for personlig pleie, legemidler og medisinske produkter samt drikkevarer.  

– AFP er en produsent og leverandør av fleksible emballasjeløsninger for en rekke bransjer. AFPs produktportefølje 

omfatter hovedsakelig fleksible emballasjeløsninger for diverse næringsmidler, kaffe, fôr til kjæledyr og, i mindre 

grad, legemidler og andre produkter som ikke er næringsmidler.  

3. Etter en foreløpig undersøkelse finner Kommisjonen at den meldte foretakssammenslutningen kan komme inn under 

virkeområdet for fusjonsforordningen. Det er imidlertid ikke truffet endelig beslutning på dette punktet.  

4. Kommisjonen innbyr interesserte parter til å framlegge sine merknader til den planlagte foretakssammenslutningen for 

Kommisjonen. 

Merknadene må være Kommisjonen i hende senest ti dager etter offentliggjøring av denne meldingen i C-serien av Den 

europeiske unions tidende 5.12.2024. Følgende referanse bør alltid oppgis: 

M.11536 – CONSTANTIA/ALUFLEXPACK  

Merknadene sendes til Kommisjonen per e-post eller post. Vennligst bruk følgende kontaktopplysninger: 

E-post: COMP-MERGER-REGISTRY@ec.europa.eu 

Postadresse: 

European Commission 

Directorate-General for Competition 

Merger Registry 

BE-1049 Bruxelles/Brussel 

BELGIA 

  

(1) EUT L 24 av 29.1.2004, s. 1, og EØS-tillegget nr. 9 av 22.2.2007, s. 64 (”fusjonsforordningen”). 

2024/EØS/88/02 

mailto:COMP-MERGER-REGISTRY@ec.europa.eu
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Forhåndsmelding om en foretakssammenslutning 

(Sak M.11564 – INTERNATIONAL PAPER / DS SMITH) 

1.  Kommisjonen mottok 25. november 2024 melding i henhold til artikkel 4 i rådsforordning (EF) nr. 139/2004(1) om en 

planlagt foretakssammenslutning. 

Meldingen berører følgende foretak: 

– International Paper Company (”International Paper”, USA). 

– DS Smith plc (”DS Smith”, Storbritannia). 

International Paper overtar enekontroll i henhold til fusjonsforordningens artikkel 3 nr. 1 bokstav b) over hele DS Smith. 

Sammenslutningen gjennomføres ved kjøp av aksjer.  

2. De berørte foretakene har virksomhet på følgende områder: 

– International Paper er et selskap notert på New York-børsen som leverer fornybare fiberbaserte emballasje- og 

papirmasseprodukter, og som resirkulerer fiberbasert avfall.  

– DS Smith, hvis aksjer er notert på London-børsens hovedmarked, er en internasjonal leverandør av bærekraftig 

fiberbasert emballasje som hovedsakelig fokuserer på markedene i Europa og Nord-Amerika. Det driver også 

virksomhet innen resirkulering og papirproduksjon. 

3. Etter en foreløpig undersøkelse finner Kommisjonen at den meldte foretakssammenslutningen kan komme inn under 

virkeområdet for fusjonsforordningen. Det er imidlertid ikke truffet endelig beslutning på dette punktet.  

4. Kommisjonen innbyr interesserte parter til å framlegge sine merknader til den planlagte foretakssammenslutningen for 

Kommisjonen. 

Merknadene må være Kommisjonen i hende senest ti dager etter offentliggjøring av denne meldingen i C-serien av Den 

europeiske unions tidende 3.12.2024. Følgende referanse bør alltid oppgis: 

M.11564 – INTERNATIONAL PAPER / DS SMITH 

Merknadene sendes til Kommisjonen per e-post eller post. Vennligst bruk følgende kontaktopplysninger: 

E-post: COMP-MERGER-REGISTRY@ec.europa.eu 

Postadresse: 

European Commission 

Directorate-General for Competition 

Merger Registry 

BE-1049 Bruxelles/Brussel 

BELGIA 

  

(1) EUT L 24 av 29.1.2004, s. 1, og EØS-tillegget nr. 9 av 22.2.2007, s. 64 (”fusjonsforordningen”). 

2024/EØS/88/03 

mailto:COMP-MERGER-REGISTRY@ec.europa.eu
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Forhåndsmelding om en foretakssammenslutning 

(Sak M.11569 – DELI HOME / HWI / HOUTWERF / DISTRI-HOUT) 

1.  Kommisjonen mottok 26. november 2024 melding i henhold til artikkel 4 i rådsforordning (EF) nr. 139/2004(1) om en 

planlagt foretakssammenslutning. 

Meldingen berører følgende foretak: 

– Deli Home Holding B.V. (”Deli Home”, Nederland), som i siste instans er kontrollert av Ardian France SA 

(”Ardian”, Frankrike). 

– Houtwerf International B.V. (”HWI”, Nederland). 

– Houtwerf B.V. (”Houtwerf”, Nederland), som i dag er under enekontroll av HWI. 

– Distri-hout N.V. (”Distri-hout”, Belgia), som i dag er under enekontroll av HWI. 

Deli Home og HWI overtar felles kontroll i henhold til fusjonsforordningens artikkel 3 nr. 1 bokstav b) og artikkel 3 nr. 4 

over Houtwerf og Distri-hout. 

Sammenslutningen gjennomføres ved kjøp av aksjer.  

2. De berørte foretakene har virksomhet på følgende områder: 

– Deli Home er aktivt innen produksjon og engrossalg av trebaserte boligutbedringsprodukter, som dører, gulv, trapper, 

oppbevaringsmøbler, trebaserte produkter og insektsskjermer. Deli Home er i siste instans kontrollert av Ardian, som 

også kontrollerer Maxeda, som er aktivt innen detaljsalg av gjør-det-selv-produkter.  

– HWI er aktivt innen engrossalg av hovedsakelig trebaserte produkter og innen detaljsalg av gjør-det-selv-produkter.  

3. De øvrige foretakene har virksomhet på følgende områder: 

– Houtwerf og Distri-hout er grossister av hovedsakelig trebaserte produkter samt hagematerialer, fasadekledning, 

isolasjon, dører og dekorative produkter i Nederland og Belgia.  

4. Etter en foreløpig undersøkelse finner Kommisjonen at den meldte foretakssammenslutningen kan komme inn under 

virkeområdet for fusjonsforordningen. Det er imidlertid ikke truffet endelig beslutning på dette punktet.  

5. Kommisjonen innbyr interesserte parter til å framlegge sine merknader til den planlagte foretakssammenslutningen for 

Kommisjonen. 

Merknadene må være Kommisjonen i hende senest ti dager etter offentliggjøring av denne meldingen i C-serien av Den 

europeiske unions tidende 4.12.2024. Følgende referanse bør alltid oppgis: 

M.11569 – DELI HOME / HWI / HOUTWERF / DISTRI-HOUT 

Merknadene sendes til Kommisjonen per e-post eller post. Vennligst bruk følgende kontaktopplysninger: 

E-post: COMP-MERGER-REGISTRY@ec.europa.eu 

Postadresse: 

European Commission 

Directorate-General for Competition 

Merger Registry 

BE-1049 Bruxelles/Brussel 

BELGIA 

  

(1) EUT L 24 av 29.1.2004, s. 1, og EØS-tillegget nr. 9 av 22.2.2007, s. 64 (”fusjonsforordningen”). 

2024/EØS/88/04 

mailto:COMP-MERGER-REGISTRY@ec.europa.eu
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Forhåndsmelding om en foretakssammenslutning 

(Sak M.11625 – EPCG/IDS) 

1.  Kommisjonen mottok 26. november 2024 melding i henhold til artikkel 4 i rådsforordning (EF) nr. 139/2004(1) om en 

planlagt foretakssammenslutning. 

Meldingen berører følgende foretak: 

– EP Group, a.s. (”EPCG”, Tsjekkia), kontrollert av Daniel Křetínský, en tsjekkisk statsborger. 

– International Distribution Services Plc (”IDS”, Storbritannia). 

EPCG overtar kontroll i henhold til fusjonsforordningens artikkel 3 nr. 1 bokstav b) over hele IDS. 

Sammenslutningen gjennomføres ved offentlig overtakelsestilbud kunngjort 29. mai 2024. 

2. De berørte foretakene har virksomhet på følgende områder: 

– EPCG er et holdingselskap for investeringer kontrollert av Daniel Křetínský. Křetínský har eierinteresser i selskaper 

som er aktive over hele Europa i sektorer som energi, infrastruktur, næringsmidler, logistikk, media og e-handel. 

– IDS er holdingselskapet til Royal Mail Group, som leverer post- og leveringstjenester i Storbritannia, og til General 

Logistics Systems B.V., som er en internasjonal leverandør av tjenester innen levering av små pakker. 

3. Etter en foreløpig undersøkelse finner Kommisjonen at den meldte foretakssammenslutningen kan komme inn under 

virkeområdet for fusjonsforordningen. Det er imidlertid ikke truffet endelig beslutning på dette punktet.  

4. Kommisjonen innbyr interesserte parter til å framlegge sine merknader til den planlagte foretakssammenslutningen for 

Kommisjonen. 

Merknadene må være Kommisjonen i hende senest ti dager etter offentliggjøring av denne meldingen i C-serien av Den 

europeiske unions tidende 4.12.2024. Følgende referanse bør alltid oppgis: 

M.11625 – EPCG/IDS 

Merknadene sendes til Kommisjonen per e-post eller post. Vennligst bruk følgende kontaktopplysninger: 

E-post: COMP-MERGER-REGISTRY@ec.europa.eu 

Postadresse: 

European Commission 

Directorate-General for Competition 

Merger Registry 

BE-1049 Bruxelles/Brussel 

BELGIA 

  

(1) EUT L 24 av 29.1.2004, s. 1, og EØS-tillegget nr. 9 av 22.2.2007, s. 64 (”fusjonsforordningen”). 

2024/EØS/88/05 

mailto:COMP-MERGER-REGISTRY@ec.europa.eu
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Forhåndsmelding om en foretakssammenslutning 

(Sak M.11717 – SUMITOMO / EEW HOLDING / EEW OFFSHORE  

WIND EU HOLDING) 

Sak som kan bli behandlet etter forenklet framgangsmåte 

1.  Kommisjonen mottok 26. november 2024 melding i henhold til artikkel 4 i rådsforordning (EF) nr. 139/2004(1) om en 

planlagt foretakssammenslutning. 

Meldingen berører følgende foretak: 

– Sumitomo Corporation (”Sumitomo”, Japan). 

– DiScho Vermögensverwaltung GmbH & Co. KG, tidligere EEW Holding GmbH & Co. KG (”EEW Holding”, 

Tyskland). EEW Holding er i dag heleier av EEW Offshore Wind EU Holding, som eier aksjene i i) EEW Special 

Pipe Constructions GmbH (”SPC”), ii) AWS Schäfer Technologie GmbH (”AWS”), iii) EEW Management Services 

GmbH (”MS”) og iv) EEW Offshore Wind Holding Komplementär GmbH (”EEW Komplementär”). EEW Offshore 

Wind EU Holding betegnes sammen med SPC, AWS, MS og EEW Komplementär som ”målforetaket”. 

Sumitomo og EEW Holding overtar felles kontroll i henhold til fusjonsforordningens artikkel 3 nr. 1 bokstav b) og  

artikkel 3 nr. 4 over hele målforetaket. Sammenslutningen gjennomføres ved kjøp av aksjer. 

2. De berørte foretakene har virksomhet på følgende områder: 

– Sumitomo er et globalt handels- og investeringsselskap. Det er aktivt innen handel og investering i en rekke 

forretningsaktiviteter i Japan og rundt om i verden, inkludert stål, bilindustri, transport og bygging av systemer, 

byutviklingsprosjekter, media og digitale løsninger, livsstil, mineralressurser, kjemiske løsninger og energiomstilling. 

– EEW Holding er et tysk kapitalforvaltningspartnerskap. Det er aktivt, gjennom målforetaket, innen produksjon av 

både monopile-strukturer som brukes i vindmølleparker, og maskiner som brukes til produksjon og/eller behandling 

av rør (inkludert monopile-strukturer). 

3. Etter en foreløpig undersøkelse finner Kommisjonen at den meldte foretakssammenslutningen kan komme inn under 

virkeområdet for fusjonsforordningen. Det er imidlertid ikke truffet endelig beslutning på dette punktet.  

Det gjøres oppmerksom på at denne saken kan bli behandlet etter framgangsmåten fastsatt i kommisjonskunngjøringen om 

forenklet framgangsmåte for behandling av visse foretakssammenslutninger etter rådsforordning (EF) nr. 139/2004(2). 

4. Kommisjonen innbyr interesserte parter til å framlegge sine merknader til den planlagte foretakssammenslutningen for 

Kommisjonen. 

Merknadene må være Kommisjonen i hende senest ti dager etter offentliggjøring av denne meldingen i C-serien av Den 

europeiske unions tidende 3.12.2024. Følgende referanse bør alltid oppgis: 

M.11717 – SUMITOMO / EEW HOLDING / EEW OFFSHORE WIND EU HOLDING 

Merknadene sendes til Kommisjonen per e-post eller post. Vennligst bruk følgende kontaktopplysninger: 

E-post: COMP-MERGER-REGISTRY@ec.europa.eu 

Postadresse: 

European Commission 

Directorate-General for Competition 

Merger Registry 

BE-1049 Bruxelles/Brussel 

BELGIA 

  

(1) EUT L 24 av 29.1.2004, s. 1, og EØS-tillegget nr. 9 av 22.2.2007, s. 64 (”fusjonsforordningen”). 

(2)  EUT C 160 av 5.5.2023, s. 1. 

2024/EØS/88/06 

mailto:COMP-MERGER-REGISTRY@ec.europa.eu


Nr. 88/26 EØS-tillegget til Den europeiske unions tidende 5.12.2024 

 

 

Forhåndsmelding om en foretakssammenslutning 

(Sak M.11752 – OEP / ETHOS ENERGY) 

Sak som kan bli behandlet etter forenklet framgangsmåte 

1.  Kommisjonen mottok 26. november 2024 melding i henhold til artikkel 4 og etter en henvisning i henhold til artikkel 4 

nr. 5 i rådsforordning (EF) nr. 139/2004(1) om en planlagt foretakssammenslutning. 

Meldingen berører følgende foretak: 

– OEP Capital Advisors, LP (”OEP”, USA). 

– Ethos Energy Group Limited (”Ethos Energy”, Storbritannia), som i dag er under felles kontroll av Wood Group 

Power Investments Limited (Storbritannia) og Siemens Energy Global GmbH & Co. KG (Tyskland). 

OEP overtar enekontroll i henhold til fusjonsforordningens artikkel 3 nr. 1 bokstav b) over hele Ethos Energy. 

Sammenslutningen gjennomføres ved kjøp av aksjer. 

2. De berørte foretakene har virksomhet på følgende områder: 

– OEP er et aktiv eierkapital-foretak med fokus på mellomstore selskaper og kombinasjoner innenfor industri-, helse- 

og teknologisektoren i Nord-Amerika og Europa. 

– Ethos Energy er en uavhengig tjenesteleverandør som er spesialisert innen vedlikehold av og service på utstyr, 

produksjon av krafttransformatorer og generatorer og drift og vedlikehold av tredjeparts industrianlegg. 

3. Etter en foreløpig undersøkelse finner Kommisjonen at den meldte foretakssammenslutningen kan komme inn under 

virkeområdet for fusjonsforordningen. Det er imidlertid ikke truffet endelig beslutning på dette punktet.  

Det gjøres oppmerksom på at denne saken kan bli behandlet etter framgangsmåten fastsatt i kommisjonskunngjøringen om 

forenklet framgangsmåte for behandling av visse foretakssammenslutninger etter rådsforordning (EF) nr. 139/2004(2). 

4. Kommisjonen innbyr interesserte parter til å framlegge sine merknader til den planlagte foretakssammenslutningen for 

Kommisjonen. 

Merknadene må være Kommisjonen i hende senest ti dager etter offentliggjøring av denne meldingen i C-serien av Den 

europeiske unions tidende 4.12.2024. Følgende referanse bør alltid oppgis: 

M.11752 – OEP / ETHOS ENERGY 

Merknadene sendes til Kommisjonen per e-post eller post. Vennligst bruk følgende kontaktopplysninger: 

E-post: COMP-MERGER-REGISTRY@ec.europa.eu 

Postadresse: 

European Commission 

Directorate-General for Competition 

Merger Registry 

BE-1049 Bruxelles/Brussel 

BELGIA 

  

(1) EUT L 24 av 29.1.2004, s. 1, og EØS-tillegget nr. 9 av 22.2.2007, s. 64 (”fusjonsforordningen”). 

(2)  EUT C 160 av 5.5.2023, s. 1. 

2024/EØS/88/07 

mailto:COMP-MERGER-REGISTRY@ec.europa.eu


5.12.2024 EØS-tillegget til Den europeiske unions tidende Nr. 88/27 

 

 

Forhåndsmelding om en foretakssammenslutning 

(Sak M.11765 – SEGRO / PSPIB / REGENSBURG ASSET) 

Sak som kan bli behandlet etter forenklet framgangsmåte 

1.  Kommisjonen mottok 26. november 2024 melding i henhold til artikkel 4 i rådsforordning (EF) nr. 139/2004(1) om en 

planlagt foretakssammenslutning. 

Meldingen berører følgende foretak: 

– SEGRO plc (”SEGRO”, Storbritannia). 

– Public Sector Pension Investment Board (”PSPIB”, Canada). 

– Regensburg Logistics Asset (”måleiendommene”, Tyskland).  

SEGRO og PSPIB overtar felles kontroll i henhold til fusjonsforordningens artikkel 3 nr. 1 bokstav b) over hele 

måleiendommene. 

Sammenslutningen gjennomføres ved kjøp av aktiva. 

2. De berørte foretakene har virksomhet på følgende områder: 

– SEGRO: eierskap, forvaltning og utvikling av moderne eiendommer for lagring og lett industri beliggende rundt 

storbyområder og ved viktige transportknutepunkter i en rekke EU-land. 

– PSPIB : forvaltning av en diversifisert global portefølje som omfatter aksjer, obligasjoner og andre verdipapirer med 

fast avkastning samt investeringer i aktiv eierkapital, fast eiendom, infrastruktur, naturressurser og kreditt. PSPIB er 

investeringsforvalteren for pensjonsordningene til Canadas føderale offentlige sektor, Canadas væpnede styrker samt 

Canadas ridende politi og reservestyrke. 

– Måleiendommene: to logistikkbygninger og et byggbart areal beliggende i Regensburg, Tyskland. Måleiendommene 

er i dag utleid til tredjeparter.  

3.  Det gjøres oppmerksom på at denne saken kan bli behandlet etter framgangsmåten fastsatt i kommisjonskunngjøringen om 

forenklet framgangsmåte for behandling av visse foretakssammenslutninger etter rådsforordning (EF) nr. 139/2004(2). 

4. Kommisjonen innbyr interesserte parter til å framlegge sine merknader til den planlagte foretakssammenslutningen for 

Kommisjonen. 

Merknadene må være Kommisjonen i hende senest ti dager etter offentliggjøring av denne meldingen i C-serien av Den 

europeiske unions tidende 3.12.2024. Følgende referanse bør alltid oppgis: 

M.11765 – SEGRO / PSPIB / REGENSBURG ASSET 

Merknadene sendes til Kommisjonen per e-post eller post. Vennligst bruk følgende kontaktopplysninger: 

E-post: COMP-MERGER-REGISTRY@ec.europa.eu 

Postadresse: 

European Commission 

Directorate-General for Competition 

Merger Registry 

BE-1049 Bruxelles/Brussel 

BELGIA 

  

(1) EUT L 24 av 29.1.2004, s. 1, og EØS-tillegget nr. 9 av 22.2.2007, s. 64 (”fusjonsforordningen”). 

(2)  EUT C 160 av 5.5.2023, s. 1. 

2024/EØS/88/08 

mailto:COMP-MERGER-REGISTRY@ec.europa.eu


Nr. 88/28 EØS-tillegget til Den europeiske unions tidende 5.12.2024 

 

 

Forhåndsmelding om en foretakssammenslutning 

(Sak M.11779 – OAKTREE/APOLLO) 

Sak som kan bli behandlet etter forenklet framgangsmåte 

1.  Kommisjonen mottok 26. november 2024 melding i henhold til artikkel 4 i rådsforordning (EF) nr. 139/2004(1) om en 

planlagt foretakssammenslutning. 

Meldingen berører følgende foretak: 

– Oaktree Capital Holdings LLC (USA), kontrollert av Oaktree Capital Group Holdings GP, LLC (USA) og Brookfield 

Corporation (Canada). 

– Apollo Group (USA). 

Oaktree Capital Holdings LLC overtar enekontroll i henhold til fusjonsforordningens artikkel 3 nr. 1 bokstav b) over hele 

Apollo Group. 

Sammenslutningen gjennomføres ved kjøp av aksjer. 

2. De berørte foretakene har virksomhet på følgende områder: 

– Oaktree Capital Holdings LLC er et globalt foretak for forvaltning av alternative og ikke-tradisjonelle investeringer 

som fokuserer på misligholdt gjeld, høyrenteobligasjoner, konvertible verdipapirer, førsteprioritetslån, kontrollerende 

eierandeler, fast eiendom, aksjer i framvoksende markeder og mesaninfinansiering. 

– Apollo Group er et selskap innen fullservice hotell- og restaurantdrift som primært betjener cruiseskip. 

3. Etter en foreløpig undersøkelse finner Kommisjonen at den meldte foretakssammenslutningen kan komme inn under 

virkeområdet for fusjonsforordningen. Det er imidlertid ikke truffet endelig beslutning på dette punktet.  

Det gjøres oppmerksom på at denne saken kan bli behandlet etter framgangsmåten fastsatt i kommisjonskunngjøringen om 

forenklet framgangsmåte for behandling av visse foretakssammenslutninger etter rådsforordning (EF) nr. 139/2004(2). 

4. Kommisjonen innbyr interesserte parter til å framlegge sine merknader til den planlagte foretakssammenslutningen for 

Kommisjonen. 

Merknadene må være Kommisjonen i hende senest ti dager etter offentliggjøring av denne meldingen i C-serien av Den 

europeiske unions tidende 4.12.2024. Følgende referanse bør alltid oppgis: 

M.11779 – OAKTREE/APOLLO 

Merknadene sendes til Kommisjonen per e-post eller post. Vennligst bruk følgende kontaktopplysninger: 

E-post: COMP-MERGER-REGISTRY@ec.europa.eu 

Postadresse: 

European Commission 

Directorate-General for Competition 

Merger Registry 

BE-1049 Bruxelles/Brussel 

BELGIA 

  

(1) EUT L 24 av 29.1.2004, s. 1, og EØS-tillegget nr. 9 av 22.2.2007, s. 64 (”fusjonsforordningen”). 

(2)  EUT C 160 av 5.5.2023, s. 1. 

2024/EØS/88/09 

mailto:COMP-MERGER-REGISTRY@ec.europa.eu


5.12.2024 EØS-tillegget til Den europeiske unions tidende Nr. 88/29 

 

 

Forhåndsmelding om en foretakssammenslutning 

(Sak M.11791 – HIG CAPITAL / THOMA BRAVO / CERTAIN COMPTIA ASSETS) 

Sak som kan bli behandlet etter forenklet framgangsmåte 

1.  Kommisjonen mottok 27. november 2024 melding i henhold til artikkel 4 i rådsforordning (EF) nr. 139/2004(1) om en 

planlagt foretakssammenslutning. 

Meldingen berører følgende foretak: 

– H.I.G. Advantage Buyout Fund II, L.P. (USA), kontrollert av H.I.G. Advantage Advisors II, L.L.C., et 

investeringsfond forvaltet av H.I.G. Capital, L.L.C. (”H.I.G. Capital”, USA). 

– Thoma Bravo Discover Fund IV, L.P. (USA), kontrollert av Thoma Bravo UGP, L.L.C., et investeringsfond forvaltet 

av Thoma Bravo, L.P. (”Thoma Bravo”, USA). 

– Datterselskapene og eiendelene som utgjør Computing Technology Industry Association, Inc. (”CompTIA”, USA) 

sin virksomhet innen IT-sertifisering, undervisningsinnhold og opplæring (”målvirksomheten”, USA). 

H.I.G. Capital og Thoma Bravo overtar felles kontroll i henhold til fusjonsforordningens artikkel 3 nr. 1 bokstav b) over 

målvirksomheten. 

Sammenslutningen gjennomføres ved kjøp av aktiva. 

2. De berørte foretakene har virksomhet på følgende områder: 

– H.I.G. Capital er et globalt investeringsforetak som fokuserer på aktiv eierkapital og alternative aktiva, og som tilbyr 

både fremmed- og egenkapital til små og mellomstore bedrifter. 

– Thoma Bravo er et aktivt eierfond som fokuserer på sektorene for programvare og teknologibaserte tjenester. 

– CompTIA er en bransjeorganisasjon som gir informasjon om et bredt spekter av teknologirelaterte emner, inkludert 

cybersikkerhet, utdanning, opplæring og sertifisering av den globale teknologiske arbeidsstyrken, nye og 

fremvoksende teknologier, lovgivning og retningslinjer som påvirker bransjen, samt data om og utviklingstrekk og 

trender for arbeidsstyrken. 

3. Etter en foreløpig undersøkelse finner Kommisjonen at den meldte foretakssammenslutningen kan komme inn under 

virkeområdet for fusjonsforordningen. Det er imidlertid ikke truffet endelig beslutning på dette punktet.  

Det gjøres oppmerksom på at denne saken kan bli behandlet etter framgangsmåten fastsatt i kommisjonskunngjøringen om 

forenklet framgangsmåte for behandling av visse foretakssammenslutninger etter rådsforordning (EF) nr. 139/2004(2). 

4. Kommisjonen innbyr interesserte parter til å framlegge sine merknader til den planlagte foretakssammenslutningen for 

Kommisjonen. 

Merknadene må være Kommisjonen i hende senest ti dager etter offentliggjøring av denne meldingen i C-serien av Den 

europeiske unions tidende 4.12.2024. Følgende referanse bør alltid oppgis: 

M.11791 – HIG CAPITAL / THOMA BRAVO / CERTAIN COMPTIA ASSETS 

Merknadene sendes til Kommisjonen per e-post eller post. Vennligst bruk følgende kontaktopplysninger: 

E-post: COMP-MERGER-REGISTRY@ec.europa.eu 

Postadresse: 

European Commission 

Directorate-General for Competition 

Merger Registry 

BE-1049 Bruxelles/Brussel 

BELGIA 

  

(1) EUT L 24 av 29.1.2004, s. 1, og EØS-tillegget nr. 9 av 22.2.2007, s. 64 (”fusjonsforordningen”). 

(2)  EUT C 160 av 5.5.2023, s. 1. 

2024/EØS/88/10 

mailto:COMP-MERGER-REGISTRY@ec.europa.eu


Nr. 88/30 EØS-tillegget til Den europeiske unions tidende 5.12.2024 

 

 

Beslutning om å ikke gjøre innsigelse mot en meldt foretakssammenslutning 

(Sak M.11043 – NOVOZYMES / CHR HANSEN HOLDING) 

Kommisjonen besluttet 12. desember 2023 å ikke gjøre innsigelse mot ovennevnte meldte foretaks-

sammenslutning og å erklære den forenlig med det felles marked. Beslutningen er truffet på grunnlag av 

artikkel 6 nr. 2 bokstav b) i rådsforordning (EF) nr. 139/2004(1). Den foreligger i uavkortet form bare på 

engelsk og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Beslutningen blir 

gjort tilgjengelig: 

– på Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette 

nettstedet inneholder ulike funksjoner som gjør det lettere å finne en bestemt beslutning, med 

mulighet for å søke på blant annet foretaksnavn, saksnummer, dato og saksområde, 

– i elektronisk form på nettstedet EUR-Lex, under dokumentnummer 32023M11043. EUR-Lex gir 

tilgang til EU-retten på Internett (http://eur-lex.europa.eu/en/index.htm). 

 

Beslutning om å ikke gjøre innsigelse mot en meldt foretakssammenslutning 

(Sak M.11419 – PAVAO VUJNOVAC / FORTENOVA GROUP) 

Kommisjonen besluttet 11. juni 2024 å ikke gjøre innsigelse mot ovennevnte meldte foretaks-

sammenslutning og å erklære den forenlig med det felles marked. Beslutningen er truffet på grunnlag av 

artikkel 6 nr. 1 bokstav b) i rådsforordning (EF) nr. 139/2004(1). Den foreligger i uavkortet form bare på 

engelsk og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Beslutningen blir 

gjort tilgjengelig: 

– på Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette 

nettstedet inneholder ulike funksjoner som gjør det lettere å finne en bestemt beslutning, med 

mulighet for å søke på blant annet foretaksnavn, saksnummer, dato og saksområde, 

– i elektronisk form på nettstedet EUR-Lex, under dokumentnummer 32024M11419. EUR-Lex gir 

tilgang til EU-retten på Internett (http://eur-lex.europa.eu/en/index.htm). 

  

(1) EUT L 24 av 29.1.2004, s. 1, og EØS-tillegget nr. 9 av 22.2.2007, s. 64 (”fusjonsforordningen”). 

2024/EØS/88/11 

2024/EØS/88/12 
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5.12.2024 EØS-tillegget til Den europeiske unions tidende Nr. 88/31 

 

 

Beslutning om å ikke gjøre innsigelse mot en meldt foretakssammenslutning 

(Sak M.11532 – ICG / HOLDING URIACH / URIACH / INELDEA) 

Kommisjonen besluttet 15. juli 2024 å ikke gjøre innsigelse mot ovennevnte meldte foretaks-

sammenslutning og å erklære den forenlig med det felles marked. Beslutningen er truffet på grunnlag av 

artikkel 6 nr. 1 bokstav b) i rådsforordning (EF) nr. 139/2004(1). Den foreligger i uavkortet form bare på 

engelsk og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Beslutningen blir 

gjort tilgjengelig: 

– på Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette 

nettstedet inneholder ulike funksjoner som gjør det lettere å finne en bestemt beslutning, med 

mulighet for å søke på blant annet foretaksnavn, saksnummer, dato og saksområde, 

– i elektronisk form på nettstedet EUR-Lex, under dokumentnummer 32024M11532. EUR-Lex gir 

tilgang til EU-retten på Internett (http://eur-lex.europa.eu/en/index.htm). 

 

Beslutning om å ikke gjøre innsigelse mot en meldt foretakssammenslutning 

(Sak M.11736 – CARLYLE / SEIDOR SOLUTIONS AND LOGISTICS) 

Kommisjonen besluttet 22. november 2024 å ikke gjøre innsigelse mot ovennevnte meldte foretaks-

sammenslutning og å erklære den forenlig med det felles marked. Beslutningen er truffet på grunnlag av 

artikkel 6 nr. 1 bokstav b) i rådsforordning (EF) nr. 139/2004(1). Den foreligger i uavkortet form bare på 

engelsk og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Beslutningen blir 

gjort tilgjengelig: 

– på Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette 

nettstedet inneholder ulike funksjoner som gjør det lettere å finne en bestemt beslutning, med 

mulighet for å søke på blant annet foretaksnavn, saksnummer, dato og saksområde, 

– i elektronisk form på nettstedet EUR-Lex, under dokumentnummer 32024M11736. EUR-Lex gir 

tilgang til EU-retten på Internett (http://eur-lex.europa.eu/en/index.htm). 

  

(1) EUT L 24 av 29.1.2004, s. 1, og EØS-tillegget nr. 9 av 22.2.2007, s. 64 (”fusjonsforordningen”). 
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2024/EØS/88/14 
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Nr. 88/32 EØS-tillegget til Den europeiske unions tidende 5.12.2024 

 

 

Beslutning om å ikke gjøre innsigelse mot en meldt foretakssammenslutning 

(Sak M.11754 – MSC/TTC/SAMUDERA/JV) 

Kommisjonen besluttet 21. november 2024 å ikke gjøre innsigelse mot ovennevnte meldte foretaks-

sammenslutning og å erklære den forenlig med det felles marked. Beslutningen er truffet på grunnlag av 

artikkel 6 nr. 1 bokstav b) i rådsforordning (EF) nr. 139/2004(1). Den foreligger i uavkortet form bare på 

engelsk og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Beslutningen blir 

gjort tilgjengelig: 

– på Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette 

nettstedet inneholder ulike funksjoner som gjør det lettere å finne en bestemt beslutning, med 

mulighet for å søke på blant annet foretaksnavn, saksnummer, dato og saksområde, 

– i elektronisk form på nettstedet EUR-Lex, under dokumentnummer 32024M11754. EUR-Lex gir 

tilgang til EU-retten på Internett (http://eur-lex.europa.eu/en/index.htm). 

 

Beslutning om å ikke gjøre innsigelse mot en meldt foretakssammenslutning 

(Sak M.11769 – VMAG/NOA) 

Kommisjonen besluttet 19. november 2024 å ikke gjøre innsigelse mot ovennevnte meldte foretaks-

sammenslutning og å erklære den forenlig med det felles marked. Beslutningen er truffet på grunnlag av 

artikkel 6 nr. 1 bokstav b) i rådsforordning (EF) nr. 139/2004(1). Den foreligger i uavkortet form bare på 

engelsk og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Beslutningen blir 

gjort tilgjengelig: 

– på Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette 

nettstedet inneholder ulike funksjoner som gjør det lettere å finne en bestemt beslutning, med 

mulighet for å søke på blant annet foretaksnavn, saksnummer, dato og saksområde, 

– i elektronisk form på nettstedet EUR-Lex, under dokumentnummer 32024M11769. EUR-Lex gir 

tilgang til EU-retten på Internett (http://eur-lex.europa.eu/en/index.htm). 

  

(1) EUT L 24 av 29.1.2004, s. 1, og EØS-tillegget nr. 9 av 22.2.2007, s. 64 (”fusjonsforordningen”). 

2024/EØS/88/15 

2024/EØS/88/16 
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5.12.2024 EØS-tillegget til Den europeiske unions tidende Nr. 88/33 

 

 

Beslutning om å ikke gjøre innsigelse mot en meldt foretakssammenslutning 

(Sak M.11792 – APHEON/LFPI/ECH) 

Kommisjonen besluttet 22. november 2024 å ikke gjøre innsigelse mot ovennevnte meldte foretaks-

sammenslutning og å erklære den forenlig med det felles marked. Beslutningen er truffet på grunnlag av 

artikkel 6 nr. 1 bokstav b) i rådsforordning (EF) nr. 139/2004(1). Den foreligger i uavkortet form bare på 

engelsk og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Beslutningen blir 

gjort tilgjengelig: 

– på Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette 

nettstedet inneholder ulike funksjoner som gjør det lettere å finne en bestemt beslutning, med 

mulighet for å søke på blant annet foretaksnavn, saksnummer, dato og saksområde, 

– i elektronisk form på nettstedet EUR-Lex, under dokumentnummer 32024M11792. EUR-Lex gir 

tilgang til EU-retten på Internett (http://eur-lex.europa.eu/en/index.htm). 

 

Beslutning om å ikke gjøre innsigelse mot en meldt foretakssammenslutning 

(Sak M.11796 – AUSTRALIANSUPER / DIGITALBRIDGE / SWISS LIFE / DBUPH) 

Kommisjonen besluttet 22. november 2024 å ikke gjøre innsigelse mot ovennevnte meldte foretaks-

sammenslutning og å erklære den forenlig med det felles marked. Beslutningen er truffet på grunnlag av 

artikkel 6 nr. 1 bokstav b) i rådsforordning (EF) nr. 139/2004(1). Den foreligger i uavkortet form bare på 

engelsk og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Beslutningen blir 

gjort tilgjengelig: 

– på Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette 

nettstedet inneholder ulike funksjoner som gjør det lettere å finne en bestemt beslutning, med 

mulighet for å søke på blant annet foretaksnavn, saksnummer, dato og saksområde, 

– i elektronisk form på nettstedet EUR-Lex, under dokumentnummer 32024M11796. EUR-Lex gir 

tilgang til EU-retten på Internett (http://eur-lex.europa.eu/en/index.htm). 

  

(1) EUT L 24 av 29.1.2004, s. 1, og EØS-tillegget nr. 9 av 22.2.2007, s. 64 (”fusjonsforordningen”). 
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