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Foreword
Flexibility, creativity and adaptability are perhaps not the three words
most often associated with an international organisation. Still, these three
words go far in describing EFTA, which has played an important role in
the political and economic development of Europe and beyond since
its establishment more than half a century ago. EFTA has been a highly
practical and efficient economic policy instrument for its Member States,
Iceland, Liechtenstein, Norway and Switzerland. From the start, EFTA has
been committed to free trade. Three tasks have been at the centre of
EFTA’s activities: liberalising intra-EFTA trade, building a network of
preferential trade relations around the world and assisting the three EEA
EFTA States – Iceland, Norway and Liechtenstein – in managing the Agreement on
the European Economic Area (EEA Agreement), which ensures their participation in
the Internal Market of the European Union.
This Bulletin focuses on the EEA Agreement, past, present and future. The first article
provides a historical perspective, looking at the period from the foundation of EFTA
to the creation of the EEA. The second goes into the details of the current processes,
how EU legal acts are incorporated into the EEA Agreement in order to maintain a
homogeneous Internal Market. The authors of the third article then outline some
current and future challenges in the EEA.
I wish to thank all those who contributed to this publication, in particular the authors:
Lise Rye, Georges Baur, Jacqueline Breidlid and Marius Vahl.
The views expressed in the articles are those of the authors. Whatever the future may
bring, I remain confident that the EFTA Secretariat will continue to be a practical tool
for its Member States.

Kristinn F. Árnason
Secretary-General
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EFTA’s quest for free trade in
Western Europe (1960-92)
Slow train coming
Lise Rye, Associate Professor,
Department of Historical Studies,
Norwegian University of Science and Technology

On 4 January 1960 in Stockholm, Gottlieb Gut, the Swiss Ambassador to Sweden,
signs the Convention establishing the European Free Trade Association (EFTA).

The 1992 decision to create a European Economic Area (EEA) is an important part of the
history of trade liberalisation in Western Europe after the Second World War. The event
is frequently associated with certain key moments such as Jacques Delors’ speech to
the European Parliament in January 1989 and the 1984 Luxembourg Summit where the
members of the European Free Trade Association (EFTA) and the European Communities
(EC) announced their decision to create a dynamic economic space.1 The EEA may also
be considered the result of a process that started much earlier, with the failure of the
Maudling Talks on a wider free trade area in the late 1950s. With the 1960 creation of
EFTA, countries outside the European Economic Community (EEC) made a new attempt
to succeed where the Maudling Talks had failed. The new organisation’s dual purpose
was to create free trade in industrial products between its members and, thereby, to
provide a better basis for the economic integration of Western Europe as a whole.
1

See for instance “The starting point” in European Economic Area 1994-2009, EFTA commemorative
publication, 2009.
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While the EEA represented a realisation of EFTA’s initial aim, this article will examine the
nature of connections between this organisation’s 1960 ambition to achieve free trade
in Western Europe and the 1992 decision to set up the EEA. How did the EFTA countries
proceed in their quest for free trade with the EC? And what explains the EC’s response
to the initiatives coming from the EFTA countries? Written from the perspective of
institutional history, the article investigates EFTA-EC relations during the period of
1960-92.2 The argument presented asserts that the EEA was formed as the result of an
incremental process triggered by the creation of an outer free trade area.
Historians have conducted excellent studies of EFTA, notably of its creation and
development in the 1960s. EFTA has been portrayed as a challenger to the EC and as
an example of the feasibility of intergovernmental economic integration, but most
frequently as a means to bridge the gap to the EC.3 Political scientists have, in turn,
produced thorough work on EFTA-EC relations, mainly with a view to explaining the
EFTA countries’ reluctance to partake in political integration.4 A common denominator
of these studies is the emphasis on the early 1980s as the point in time when the change
in the EC’s attitude towards EFTA appeared.5 This article identifies a new turning point in
EC attitudes towards EFTA in the late 1970s, when the EC acknowledged that economic
interdependence necessitated cooperation in new areas. This study confirms the view
of EFTA as a bridge builder while singling out features in EFTA-EC relations that were
central over time; namely, the necessary evolution towards a more coherent EFTA, the
EC’s stern defence of its decision-making autonomy, and the gradual development of
EFTA-EC relations that resonates with neo-functional theories of integration.

2

3

4

5

The article is based on material from the archive of the EFTA Secretariat in Geneva (EFTA) and the Historical
Archives of the European Commission (HAEC) in Brussels.
On EFTA as challenger, see Thorsten B. Olesen (2009), “EFTA 1959-72: an exercise in Nordic cooperation and
conflict” in Norbert Götz and Heidi Haggrén (eds), Regional Cooperation and International Organizations. The
Nordic Model in Transnational Alignment, London (Routledge) 2009, pp 133-151 and Mikael af Malmborg &
Johnny Laursen (1995), “The Creation of EFTA” in Thorsten B. Olesen (ed), Interdependence Versus Integration.
Denmark, Scandinavia and Western Europe 1945-1960, Odense (Odense University Press), pp 197-212. On
EFTA as example, see Richard T. Griffiths (2010), “EFTA and European Integration 1973-1994. Vindication
or Marginalisation” in Kåre Bryn and Guðmundur Einarsson (eds), EFTA 1960-2010. Elements of 50 Years of
European History, pp 145-158. On EFTA as bridge builder, see Wolfram Kaiser (1997), “Challenge to the
Community: The Creation, Crisis and Consolidation of the European Free Trade Association, 1958-1972”, in
Journal of European Integration History, 3 (1), pp 7-33.
Central contributions are Sieglinde Gstöhl (2002), Reluctant Europeans. Norway, Sweden and Switzerland in
the Process of Integration, London (Lynne Rienner Publishers) and Lee Miles (ed) (1996), The European Union
and the Nordic Countries, London (Routledge).
See, for instance, David Phinnemore (1996), “The Nordic countries, the European Community (EC) and the
European Free Trade Association (EFTA), 1958-84” in Miles, op.cit., pp 32-46: 43 and Gstöhl, op.cit., p 147.
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The bilateral free trade agreements
EFTA’s quest for a large Western European free trade area began with a setback.
The creation of an outer free trade association failed to bring the Six back to the
negotiating table.6 The initial lack of success was a result of inter-organisational
disagreement and external factors. The parties held different opinions of what form free
trade would take. While the EFTA countries argued for a simple dismantling of tariffs
and quotas, the EEC could only envisage such dismantling if it was accompanied by
sufficient guarantees against distortions from non-tariff barriers to trade and policies
that would ensure its maintenance. Moreover, while EC Member States, excepting
France, initially supported some sort of understanding with the Seven,7 the United
States soon made it clear that it could neither favour negotiations between the parties
as groups, nor support solutions without political links between the Six and the Seven.8
Against this backdrop, the EEC settled for a pragmatic and liberal policy towards third
countries within the already existing framework of the Organisation for European
Economic Co-operation (OEEC). This policy excluded a grand scheme: Problems should
be dealt with in order of appearance and the Six should seek to reduce unfortunate
effects of the implementation of the Treaty of Rome for third countries.9 In retrospect,
EFTA countries cherished the 1960s as a dynamic decade in EFTA’s history.10
The dismantling of tariffs was complete by 1967, a year and a half before the entry
into force of the EC customs union.
The 1972/73 bilateral free trade agreements (FTAs) were the first formal results of the
EFTA countries’ involvement in the European integration process. The process leading
up to these agreements displayed the diversity of preferences existing within EFTA
as well as the EC’s resolve to defend its decision-making autonomy. The process was
triggered by the United Kingdom’s (UK’s) decision to apply for membership of the
EEC. While Denmark and Norway followed the UK’s lead, for reasons of geopolitical
and self-imposed constraints the remaining EFTA countries did not. As seen from the
EC, the existence of a free trade relationship between applicants and non-applicants
necessitated a re-evaluation of the organisation of free trade relations in Western
Europe. In December 1969, the EC Summit in The Hague welcomed the opening of
negotiations with applicant countries and invited discussions with the remaining
EFTA countries on their relationship with the EC.11

6

7

8

9
10

11

The “Six” refers to the six-nation EEC (Belgium, France, Italy, Luxembourg, the Netherlands and West
Germany).
The “Seven” refers to the original members of EFTA (Austria, Denmark, Norway, Portugal, Sweden,
Switzerland and the United Kingdom).
Alan S. Milward (2002), The Rise and Fall of a National Strategy 1945-1963, London (Frank Cass Publishers), pp
315 and 320.
Note à l’attention de M Collonwald. Bruxelles, le 25 avril 1961, BAC 61/1982, No 45, HAEC.
Meeting at Ministerial level, Geneva, 2 and 3 December 1986, Council and Joint Council meetings
summary records (CJC/SR), EFTA.
The Hague Summit, Final Communiqué, 2 December 1969, retrieved from cvce.lu.
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The 1972/73 bilateral free trade agreements (FTAs) were the first formal results of the EFTA
countries’ involvement in the European integration process. The FTAs were signed on 22 July 1972
by Austria, Iceland, Portugal, Sweden and Switzerland, and on 14 May 1973 by Norway.

The discussions with the non-applicant EFTA countries − a group that from 1970 also
included Iceland – demonstrated that the wishes for future relations with the EC were
varied and, in some cases, comprehensive. Sweden’s position may serve as an illustration
of the latter. This country aimed to gain as wide-ranging relations with the EC as
possible, preferably in the form of a dynamic solution with mechanisms for information,
consultation and participation in preparatory work. Sweden did not present proposals
on how such relations could be institutionalised. The problem with this and other wishes
was that they included elements (customs union participation) that would interfere with
the EC’s decision-making autonomy and complicate (new mechanisms for information
and consultation) an already cumbersome decision-making process.12

12

Avis de la Commission au Conseil concernant les relations de la Communauté élargie avec les états
membres et associé de l’AELE non candidats à l’adhésion, Bruxelles, le 16 juin 1971, BAC 25/1980, No 1213,
HAEC.
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The resulting FTAs went short of the ambitions of many EFTA countries. They were the
result of an internal EC process, where the Council chose not to follow the Commission’s
advice. In its June 1971 opinion, the Commission maintained its original objections to
a larger free trade area: Successful dismantling of trade barriers depended on a certain
level of internal economic harmonisation, as well as towards third countries, on balance
between benefits and disadvantages and institutions for compliance and control.
For tactical reasons, the Commission nevertheless advised the Council to accept a
multilateral free trade area in industrial goods between the EC and the remaining EFTA
countries for a period of up to two years after enlargement. The Council disagreed. In
November 1971, the Commission received a mandate to negotiate bilateral FTAs with
the non-applicant EFTA countries.13 The agreements with Austria, Finland, Iceland,
Portugal, Sweden and Switzerland were signed in the Egmont Palace on 22 July 1972.
In his address to the delegates, the Commission’s representative, Jean-François Deniau,
referred to the new agreements as “the frame of a new development, the basis of
future progress”.14

Crisis as catalyst
The search for more comprehensive relations with the Community started immediately.
Iceland would later remind its EFTA partners of their luck in having secured the FTAs
before the first oil crisis.15 The increase in the use of non-tariff barriers to trade and the
growth in trade in services in the 1970s strengthened the impression of the FTAs as
important, but nevertheless insufficient. The EFTA countries, with Sweden, Switzerland
and Austria in the lead, approached the EC individually, making use of both formal and
personal channels.16 The members of EFTA had now become the carriers of some of
the Commission’s old arguments of what true free trade would take. They argued for
the need to complete the dismantling of customs with the harmonisation of various
policy areas such as industrial, monetary and environmental policy. This time as well, the
requests for economic harmonisation were accompanied by requests for the creation of
procedures for information and consultation, and a role in decision making in the areas
in question.
The EC position had not changed. Mechanisms for information, consultation and
participation were out of the question as they represented a threat to the EC decisionmaking autonomy, its common policies, its efficiency and its future development.
Common policies without common institutions were equally unlikely, as this could put
EC Member States in situations where they were subject to stricter terms than their
EFTA partners. The Commission did not rule out the possibility of a certain degree of
13

14

15
16

Première phase de négociations entre les états membres et associé de l’AELE non candidats à l’adhésion,
Bruxelles, le 7 janvier 1972, BAC 48/1984, No 100, HAEC.
“comme le cadre d’une expérience nouvelle, comme la base de progrès futurs”, Cérémonie de signature.
Allocution de Monsieur Jean-François Deniau, Bruxelles, le 20 juillet 1972, BAC 48/1984, No 100, HAEC.
Simultaneous meeting at Ministerial level, Bergen, 2 and 3 June 1983, CJC/SR, EFTA.
Note for Sir Christopher Soames, Cooperation with the EFTA countries, 28 June 1973, BAC 48/1984, No
100, HAEC.
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ad hoc cooperation with the EFTA countries. While the condition was that “institutional
links were avoided” the opinion in 1973 was that it did not “have to look for all
such proposals very carefully indeed”.17 On an informal level, however, exchange of
information did take place. This was for instance the case in the field of energy, where
the Community initiated a series of meetings with the EFTA countries on their handling
of the first oil crisis.18
At the Summit of Vienna in the spring of 1977, the EFTA countries took a step towards
a more united approach towards the EC. Austrian Chancellor Bruno Kreisky convened
the meeting on the occasion of the approaching realisation of free trade between the
EFTA and the EC, with the view to adopting a strategy for future action. In the final
declaration, the EFTA countries stated their determination to protect and perfect the
FTAs, as well as to develop complementary cooperation with the EC. Moreover, they
stressed the need to strengthen EFTA and agreed to make use of the organisation as a
“forum for joint consideration” in the pursuit of their objectives regarding European free
trade and economic cooperation.19

Vienna Summit in May 1977.

The Community’s lack of formal response to the EFTA countries’ approach has been
ascribed to the economic crisis and the negotiations with Greece.20 The Community’s
opposition to cooperation that could influence internal decision making or future
development is another central explanatory factor. The Commission assumed in autumn
17
18

19

20

Note for the members of the Commission, Brussels, 22 June 1973, BAC 48/1984, No 100, HAEC.
Note for Mr Meynell, meeting with EFTA countries on energy matters, 22 January 1974, BAC 48/1984, No
91, HAEC.
Esko Antola (2000), “Special Relationship. EFTA and the European Community as Actors in European Free
Trade”, EFTA Bulletin, 2: 13.
Phinnemore in Miles, op.cit.: 42.
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1976 that EC policy towards the EFTA countries − restricted to management and
improvement of the industrial free trade regime – would remain unchanged for some
time to come. Efforts to improve free trade in industrial products were contingent on
the absence of institutional constraints. The policy towards the EFTA countries was to
be informal and pragmatic, and to exclude explicit recourse to the FTA evolutionary
clauses.21
In relation to the above, an interesting question is to ask when the EFTA countries’
initiative began to resonate or why the EC’s attitude changed. In the spring of 1978,
the Commission drafted a note to the Council in which it established that the
relationship between EFTA and the EC had grown more complex. The economic crisis
was one important reason for this. In the economic area about to develop between
the EC and the EFTA countries, the division between domestic and external affairs
was no longer clear-cut. This was particularly the case in the areas of employment,
industrial restructuring and state aid where domestic policies had inevitable and often
immediate consequences for relations with other countries. The situation requested that
efforts be taken to perfect the agreements, something that in turn would demand an
improvement of consultation procedures. While the Commission maintained its concern
with the need to ensure institutional autonomy, its stated purpose was to make the
Council “even more attentive” to its need to improve. These were improvements that
should affect the level of principles as well as procedures, and the search for solutions
to the wishes, problems or demands, all stemming from the mutual dependency and
increasing integration between the EFTA and EC economies.22
In the final version of the same document the Commission described EFTA-EC relations
as embedded in uncontested mutual economic dependency and characterised by
a mutual interest in preventing the aggravation of protectionist tendencies. The
Commission pointed out that there was reason to investigate the possibilities for
extended relations with EFTA in several areas. It specifically mentioned the EFTA
countries’ request for an improvement of the rules of origin system, and an acceleration
of the elimination of technical barriers to trade (TBT). It also pointed out that some
countries, both within EFTA and the EC, were concerned about the lack of access to
the markets for public procurement.23

21

22
23

Document de travail. Poursuite et développement des relations entre la Communauté et les pays de l’AELE,
sans date, BAC 48/1984, No 102, HAEC.
Ibid.
Communication de la Commission au Conseil sur les relations entre la Communauté et les pays de l’AELE, 5
juin 1978, BAC 48/1984, No 102, HAEC.
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In the period of 1978-84, the EFTA countries materialised the internal ambitions
originally formulated in Vienna. This was realised by making an increased use of
EFTA as a forum for discussions and consultations on the joint challenges related to
trade and economics.24 While their relationship with the EC remained informal and
pragmatic, results of an increased EC interest in developed relations could be detected.
In December 1978, the Council drew up a list of sectors in which it believed that
closer cooperation was desirable and feasible. The list included rules of origin, trade
in agricultural products, processed agricultural products, TBT, Community trade mark,
public contracts, state aid and environment. In February 1983, the European Parliament
asked the Commission to prepare a new list. The new list was submitted in October,
adding border control, fisheries, competition rules applying to undertakings, industrial
policy, cooperation in research and development and trans-frontier data to the list of
eligible areas of cooperation. On this occasion, the Commission pointed out that since
1978, “a great deal of progress [had] occurred in most of the areas set out in that list, as
well as in other areas”.25

Beyond the FTAs
The 1984 Luxembourg Declaration formalised the wish for extended cooperation
between the EFTA countries and the EC. Issued on the occasion of their first joint
summit, the declaration introduced a new stage in EFTA-EC relations; these being
defined by cooperation beyond the boundaries of the FTAs and the emergence of
multilateral agreements alongside the bilateral track. The summit had been called
on the occasion of the elimination of the final tariffs on trade in industrial products.
In order to protect their free trade in industrial products, the parties now agreed to
pursue their efforts in the following areas: harmonisation of standards, elimination of
technical barriers, simplification of border facilities and rules of origin, elimination of
unfair trading practices, state aid and access to government procurement. The aim was
to create what at this point was being referred to as “a dynamic economic space”. In so
doing, the parties should proceed as before, by means of “continued pragmatic and
flexible cooperation”.26

24
25

26

Ministerial meeting of the EFTA Council, Bergen, 2 and 3 June 1983, W Documents, EFTA.
Communication from the Commission to the Council, Closer cooperation between the Community and
the EFTA countries, 31 October 1983, W Documents, EFTA.
The Luxembourg Declaration, Vedlegg 2, St.meld.nr.63 (1986-87).
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The Luxembourg Declaration was followed by an EFTA summit meeting on 23 May 1984 in Visby,
Sweden, where the EFTA Governments once more underlined the importance of an intensified
EFTA-EC dialogue.

The EFTA countries were always aware that progress in the process of substantialising
the Luxembourg Declaration to any considerable degree would depend on their own
efforts.27 In a context where the EC’s priority was the completion of the Internal Market,
the EFTA countries aimed for the parallel development of EFTA-EC relations by means
of the Luxembourg process. Among the many hindrances to this were the divisions
both inside the Commission itself and between Member States, where new members
were particularly reluctant to extend what they already considered an unbalanced
relationship to the benefit of the EFTA countries.28 As a consequence, progress was slow
and the attempts to initiate discussions in new areas often unsuccessful.29 Moreover,
because it was acting as the driving force, this created the impression within the EC of
EFTA as being an incessant petitioner. This was interpreted as “mere willingness to pick
up the positive elements of the cooperation and no show of willingness to participate in
its cost”.30

27
28

29
30

Meeting at Ministerial level, Reykjavik, 4 and 5 June 1986, Council meetings (C)/SR, EFTA.
Strengthening of the Internal Community Market, note by the Secretariat, 20 May 1983, W Documents,
EFTA; Simultaneous meeting at Ministerial level, Vienna, 9 and 10 May 1985, CJC/SR, EFTA.
Simultaneous meeting at Ministerial level, Vienna, 9 and 10 May 1985, CJC/SR, EFTA.
Simultaneous meeting at Ministerial level, Geneva, 4 and 5 November 1985, CJC/SR, EFTA.
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Kurt Furgler, Swiss Federal Councillor, and Jacques Delors, President of the European Commission,
during a meeting between EFTA Ministers and members of the EC in Vienna on the occasion of
EFTA’s 25th anniversary in May 1985.

Within EFTA, the Luxembourg process provoked a gradually increasing realisation of the
need to intensify preparatory work and to harmonise positions.31 The idea that “unity is
strength” gained ground, not least as a result of the successful negotiations with the EC
in connection with the 1986 southern enlargement.32 Moreover, the opinion within EFTA
was that a lack of progress was not solely the fault of the EC.33 In 1986, EFTA’s SecretaryGeneral, Per Kleppe, encouraged the members “to appear less as national egoists and
more as Europeans”.34 Kleppe also emphasised that the level of knowledge about EFTA in
the EC was low and noted that progress would take a broader area of contacts with the
other side.35
The Luxembourg process resulted in multilateral agreements on the simplification
of transit procedures and jurisdiction.36 As seen from EFTA, it also produced informal
results, by causing the internalisation of cooperation with the EFTA countries in the
31

32
33
34
35
36

Simultaneous meeting at Ministerial level, Vienna, 9 and 10 May 1985, CJC/SR, EFTA; Simultaneous meeting
at Ministerial level, Geneva, 4 and 5 November 1985, CJC/SR, EFTA; Meeting at Ministerial level, Geneva, 2
and 3 December 1986, C/SR, EFTA.
Meeting at Ministerial level, Geneva, 2 and 3 December 1986, C/SR, EFTA.
Meeting at Ministerial level, Geneva, 14 and 15 December 1987, C/SR, EFTA.
Meeting at Ministerial level, Geneva, 2 and 3 December 1986, C/SR, EFTA.
bid.
The Convention on the simplification of formalities in trade in goods was signed in 1987. It was followed by
the 1988 Convention on jurisdiction and the enforcement of judgments in civil and commercial matters.
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EC. The piecemeal approach failed to realise EFTA’s ambition of parallelism between
the development of EC-EFTA relations and the development of the EC Internal Market.
However, the first steps that were taken in this period touching on areas such as public
procurement, state aid, technical regulations and the simplification of the rules of origin
were considered an important basis for more comprehensive future cooperation.37

The institutionalisation of EFTA-EC relations
In contrast to the Luxembourg process’ focus on substance, the 1989 parallel EEA
process was defined by an additional focus on form. In January of that year, Commission
President Jacques Delors made the possibility of an institutionalised relationship
between the EC and EFTA public in a speech to the European Parliament, stressing that
its shape would depend on a strengthening of EFTA. The EFTA countries knew that
a proposal would come and were able to respond fast and positively in their March
1989 Oslo Declaration. After a period of preparatory work, in December 1989 the
parties decided to commence negotiations between the EC and the EFTA countries
“acting as a single interlocutor” for the creation of the European Economic Space
(EES). The substantive content of the EES had now been defined. It included the free
movement of goods, services, capital and persons; the strengthening and broadening
of cooperation within other areas of Community action and the reduction of economic
and social disparities between regions. As for the new legal and institutional aspects, the
declaration made it clear that the framework should “respect in full the decision-making
autonomy of the parties”.38
Negotiations were difficult. A major reason for this was the firm opposition to the
surrender of sovereignty that made its mark on the positions of both camps. While the
EC would not let outsiders partake in internal decision making, EFTA countries refused
to subject themselves to decisions taken by others. A complicating element in this
connection was the fact that Delors in his speech had mentioned the possibility of joint
decision making. Since the 1960s the Community had rejected all proposals that implied
a threat to its decision-making autonomy, and formalised this position in the 1987
Interlaken principles.39 Joint decision making was thus not realistic and the possibility
was soon disclaimed. In October 1989, EFTA representatives were clearly told that EFTA
would have its influence in the decision shaping; in the exceptional cases where this
would not suffice for the EFTA countries, they would have retained their sovereign rights
not to take the EEC decision.40 While negotiations on the matter continued until spring
1991, the institutional solution finally agreed upon was identical to what the
EC representatives had presented a year and a half earlier.

37
38

39
40

Meeting at Ministerial level, Tampere, 14 and 15 June 1988, C/SR, EFTA.
Joint Declaration following the EFTA-EC Ministerial meeting, Brussels, 19 December 1989, retrieved from
cvce.lu.
Phinnemore in Miles, op.cit.: 38.
Internal memo from Querner to Reisch, 12 October 1989, High Level Steering Group (HLSG), EFTA.
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EFTA Heads of Government met in Oslo in March 1989 to discuss a response to the Delors initiative.
From left: Hans Brunhart (Liechtenstein), Jean-Pascal Delamuraz (Switzerland), Harri Holkeri (Finland), Franz Vranitzky
(Austria), Gro Harlem Brundtland (Norway), Ingvar Carlsson (Sweden), Steingrímur Hermannsson (Iceland) and
Secretary-General Georg Reisch.

The EFTA countries’ many requests for derogations constituted yet another challenge.
While the list of desired exceptions was gradually reduced to a minimum, the most
difficult issues were only solved at the eleventh hour by means of bilateral agreements
on road and rail transit, agriculture and fisheries.41 The conflict over access to markets for
processed fish versus access to resources – a result of longstanding Iberian discontent
with agreements that favoured industrial exporters − was solved by the agreement to
set up an EEA cohesion fund for the benefit of the Internal Market’s poorest regions.42

41

42

Meeting at Ministerial level, Gothenburg, 13 June 1990, C/SR, EFTA; Meeting at Ministerial level, Geneva, 13
and 14 December 1990, C/SR, EFTA; Meeting at Ministerial level, Reykjavik, 20 and 21 May 1992, C/SR, EFTA.
Meeting at Ministerial level, Vienna, 23 May 1991, C/SR, EFTA.
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The political context explains why the negotiations were finalised. As the end of the
Cold War enabled neutral EFTA countries to apply for EC membership, the EEA was
no longer considered a permanent solution. Moreover, both parties had a strong
interest in a swift solution: the EFTA countries wanted to avoid new discrimination,
while the EC wanted to concentrate on its internal development. In February 1992,
the EC’s negotiators were instructed to show more flexibility in order to complete the
negotiations as soon as possible.43
The EC’s willingness to let the EFTA countries form part of the Internal Market has been
explained as a tactical move to prevent new applications for membership that could
draw attention away from the implementation of the Single European Act or as a way
to help the EFTA countries become EC members.44 The EFTA countries emphasised
their own role in the period prior to 1989. A statement from Sweden’s representative
at the Ministerial meeting in Kristiansand may serve as an illustration. According to the
Swedish Minister, it was “probably even true to say that the resolve EFTA had shown in
the Luxembourg context had been one main reason for the invitation from the EC to
embark upon the process of seeking a more structured partnership”.45
The EEA Agreement was signed in Porto on 2 May 1992. It entered into force on
1 January 1994.

At the signing of the Agreement on the European Economic Area, Porto, Portugal, 2 May 1992.
43

44

45

Official Norwegian Reports NOU 2012:2, Outside and Inside.Norway’s Agreements with the European Union:
55.
Ulf Dinkelspiel, Den motvillige europén. Sveriges väg til Europa, Stockholm (Atlantis) 2009: 120-121; Jacques
Delors, Mémoires, Paris (Plon) 2004: 376.
Meeting at Ministerial level, Kristiansand, 13 and 14 June 1989, C/SR, EFTA.
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Conclusion
The bilateral FTAs were the result of the existence of a free trade area outside the EC.
The implementation of these agreements created an economic interdependence
between the EC and the EFTA countries. The effect of this relationship dissolved the
previous divisions between domestic economic policies and contractual external
relations, with the additional result of stimulating cooperation in new areas. The 1984
Luxembourg Declaration formalised the parties’ will to extend their cooperation. The
1992 EEA Agreement provided the institutional framework on which the inclusion of
the EFTA countries in the EC Single Market depended and brought EFTA’s longstanding
quest for free trade in Western Europe to an end. Be they by formal or informal channels,
throughout the period of 1960-92, the EFTA countries acted as a driving force. Their
progressively more extensive and eventually institutionalised relationship with the EC
was not only enabled by external economic and political events. The EFTA countries’
gradually increasing acknowledgement of the need, and will, to strengthen their own
organisation, and to present a more united front, was also a determining if not crucial
factor in this process.
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From EU law to EEA law:
the decision-making process
Georges Baur,
Assistant Secretary-General,
EFTA Secretariat

Introduction
The Agreement on the European Economic Area brings together the EU Member
States and the three EEA EFTA States (Iceland, Liechtenstein and Norway). It allows for
the participation of these three EFTAs States in the Internal Market by ensuring the
incorporation of relevant EU legislation into the EEA Agreement so that it applies in a
uniform manner throughout the entire EEA. But how exactly does the process for the
incorporation of EU law into the EEA Agreement work?

The two-pillar structure under the EEA Agreement
Iceland
Liechtenstein
Norway

EEA Council

Council Presidency
& EEAS

EFTA Standing
Committee

EEA Joint Committee

European External Action
Service (EEAS)

EFTA Surveillance
Authority

European Commission

EFTA Court

Court of Justice of
the European Union

EFTA Parliamentary
Committee

EEA Joint
Parliamentary Committee

European Parliament

EFTA
Consultative Committee

EEA Consultative
Committee

Economic and Social
Committee

The EEA decision-making process is characterised by its two-pillar structure, as illustrated
in the diagram. The EEA Agreement established EEA EFTA bodies to mirror those on the
EU side. The left pillar shows the EEA EFTA States and their institutions, while the right
pillar shows the corresponding EU institutions. Substantive decisions relating to the
EEA Agreement and its operation are a joint venture with the European Union and the
responsibility of common bodies, in the middle column.
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According to Article 102 EEA, the aim of the EEA Agreement is to “guarantee the legal
security and the homogeneity of the EEA”. In order to achieve this, relevant new EU
legislation is incorporated into the annexes or protocols to the EEA Agreement “as
closely as possible to the adoption” of corresponding EU legislation “with a view to
permitting a simultaneous application” of legislation in the EU and the EEA EFTA States.
The procedure for ensuring this goal is governed by Chapter 2 of the EEA Agreement,
which has, maybe misleadingly, been entitled “the decision-making procedure”. It
contains provisions on influencing relevant EU legislation, on the incorporation of new
EU legal acts into the EEA Agreement, and on the entry into force of such decisions.
This article will go through the practical functioning of “decision-making procedures”
and thereby provide the reader with an insight into how the process for making EU law
into EEA law works in practice.

Decision shaping
When new legislation is being drawn up by the Commission in a field governed by the
EEA Agreement, there are certain information and consultation rights that apply to the
relations between the EU and the EEA EFTA States. Inasmuch as the EEA EFTA States
are included into the preparatory phase of decision making within the EU, this early
involvement is necessary to ultimately guarantee that the date of entry into force of
legal acts in the EEA EFTA States is as close to that in the EU.
The competence to initiate EU law will, of course, always lie with the Commission. This
did not change with the EEA Agreement. However, the EEA EFTA States can table their
views and concerns, either in the EEA Council or in the EEA Joint Committee.
The process begins with the EFTA Secretariat identifying Commission proposals falling
under the scope of the EEA Agreement and providing a summary of the proposed
legislation. At the request of an EEA EFTA State, the Secretariat sends the proposal to
that EEA EFTA State’s national parliament. The Secretariat also carries out a preliminary
analysis of the proposal with a view to indicating to the relevant EFTA working group
(WG) any possible horizontal challenges to the EEA Agreement. These include EEA
relevance and the possible need for adaptations. Based on this, the WG may decide to
prepare EEA EFTA Comments to the proposal. These EEA EFTA Comments will ultimately
be taken note of by the Joint Committee.
Certain legislative competences are delegated by the EU legislator, i.e. the Council
and European Parliament, to the Commission. These Commission delegated or
implementing acts are normally discussed in the relevant experts groups, in which
experts from the EEA EFTA States are invited to participate. These include so-called
“comitology committees”, the expert groups that assist the Commission in drafting
delegated acts, and other ad hoc expert groups.
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Annexes and protocols
The legal texts of the EEA Agreement consist of 129 articles, 22 annexes, 49 protocols and a final act. In order
to be applicable in the EEA, EU acts have to be incorporated into the EEA Agreement, more concretely into
one of the annexes or protocols. The number of acts incorporated by Joint Committee Decision (JCD) in the
period 1994-2014 are shown below in brackets.

JCDs incorporated into annexes, 1994-2014
Annex I

Veterinary and Phytosanitary Matters (3 978)

Annex II

Technical Regulations, Standards, Testing and Certification (2 674)

Annex III

Product Liability (2)

Annex IV

Energy (60)

Annex V

Free Movement of Workers (12)

Annex VI

Social Security (217)

Annex VII

Recognition of Professional Qualifications (116)

Annex VIII

Right of Establishment (8)

Annex IX

Financial Services (177)

Annex X

Services in General (13)

Annex XI

Electronic Communication, Audiovisual Services and Information Society (157)

Annex XII

Free Movement of Capital (6)

Annex XIII

Transport (757)

Annex XIV

Competition (64)

Annex XV

State Aid (47)

Annex XVI

Procurement (33)

Annex XVII Intellectual Property (22)
Annex XVIII Health and Safety at Work, Labour Law and Equal Treatment for Men and Women (97)
Annex XIX

Consumer Protection (36)

Annex XX

Environment (440)

Annex XXI

Statistics (375)

Annex XXII Company Law (113)

JCDs incorporated into protocols, 1994-2014
Protocol 21 Implementation of competition rules applicable to undertakings (35)
Protocol 26 Powers and functions of the EFTA Surveillance Authority in the field of state aid (4)
Protocol 30 Specific provisions on the organization of cooperation in the field of statistics (7)
Protocol 31 Cooperation in specific fields outside the four freedoms (212)
Protocol 37 Containing the list provided for in Article 101 (9)
Protocol 47 Abolition of technical barriers to trade in wine (164)
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The notion of EEA relevance
The prerequisite for an EU act to be considered for incorporation into the EEA
Agreement, i.e. into one of its annexes or protocols, is normally whether it is seen as “EEA
relevant”. Many acts published in the Official Journal of the European Union (OJ) include
the wording “text with EEA relevance”.
There are two main considerations as to why an EU act is likely to be EEA relevant. First, it
may amend or repeal an act already referred to in one of the annexes or protocols to the
EEA Agreement. Due to the fact that the annexes and protocols constitute an integral
part of the EEA Agreement, any amendment of a legislative act referred to therein is an
issue governed by the EEA Agreement. In this case there is normally no doubt about
whether the scope of the EEA is covered and therefore the EEA relevance of the EU act in
question. This does not, however, exclude that certain provisions of the act may need to
be adapted for the purposes of the EEA Agreement.
Second, a strong indication that an EU act should be incorporated into the EEA
Agreement is if it is marked as a “text with EEA relevance”. This wording is normally
added by the Commission when it considers the act to support the achievement of
a homogeneous EEA. Unless an EU legal act has been properly scrutinised, however,
neither the wording “text with EEA relevance”, nor in fact the absence of this wording,
definitively includes or excludes the act from the EEA Agreement.
A variation of this may be that an EU legal act is based either on the concept of the free
movement of goods, persons, services or capital (including horizontal policies relevant
to the four freedoms), or on a system ensuring that competition is not distorted and that
the rules thereon are equally respected.
If an act does not amend another act already referred to in the EEA Agreement, the EEA
relevance is more difficult to assess. An analysis of the act in light of the objectives of
the EEA Agreement and the means to achieve these objectives is therefore necessary
according to the criteria listed above. It must also be mentioned that the decision about
EEA relevance may, in reality, sometimes have a political side to it.
An important tool for obtaining a view on the question of EEA relevance is the so-called
“standard sheet”. This is to be completed by experts in the EEA EFTA States. The main
questions to be answered by way of a standard sheet are whether or not an EU act is to
be incorporated into the EEA Agreement, whether an adaptation is needed and whether
there are likely to be any constitutional requirements.
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Cooperation outside the four freedoms
Compared to the incorporation of acquis relating to the four freedoms and horizontal
policies, the concept of EEA relevance is to be applied in a different manner in the
context of cooperation between the EEA EFTA States and the EU outside the four
freedoms, which includes fields such as research, education, culture, youth, consumer
policy, audiovisual services and civil protection. The list of policies can also be expanded
if considered likely to contribute to the attainment of the objectives of the EEA
Agreement or otherwise deemed by the contracting parties to be of mutual interest.

Cooperation outside the four freedoms
The list below shows the EU programmes in which one or more EEA EFTA State
participated in 2014. In addition, all three countries also participate fully in 13 decentralised
EU agencies. Their participation is accompanied by a financial contribution to the EU
budget based on gross domestic product. In 2015, this financial contribution amounts to
more than EUR 400 million.
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Horizon 2020 (framework programme for research and innovation)*
Erasmus+ (programme for education, training, youth and sport)
Galileo (European satellite navigation programme)**
Creative Europe (EU framework programme for culture and media)*
Connecting Europe Facility (ICT part)*
European Statistical Programme
Health for Growth
Union Civil Protection Mechanism (EU programme to prevent and prepare for
disasters)*
Interoperability Solutions for Public Administrations (ISA) Programme
Employment and Social Innovation
Consumer Programme
Copernicus (European Earth observation programme)**
COSME (Competitiveness of Enterprises and Small and Medium-sized Enterprises) ***
Rights, Equality and Citizenship Programme

* 		 Iceland and Norway only
** 		 Norway only
*** Iceland only

Cooperation normally takes the form of participation in EU programmes, agencies
or annual activities and normally includes financial contributions. In this context, the
“speaking with one voice” principle of the EEA EFTA States does not apply. Taking the
example of the research and innovation programme, Horizon 2020, only Norway and
Iceland participated in 2014, as it did not pass the vote in the Liechtenstein Parliament.
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Exemptions, derogations and adaptations
There are, in the case of the EEA, two main forms of deviating from the provisions of an
EU legal act. First, an exemption or derogation is a flexibility built into the EU legal act
and is available to any party implementing it, either within the EU or the EEA. Second,
an adaptation is an “instrument” that is particular to the EEA, only available to the EEA
EFTA States. Adaptations may be classified as technical or substantive. A technical
adaption would be relevant if the act needed to be amended to reflect the institutional
set-up of the EEA Agreement or other two-pillar related issues. A substantive adaption
may be envisaged when an EU act is considered partially outside the scope of the EEA
Agreement or compensating for the deficit in the EEA EFTA States’ participation in
deciding on the substance of the act in question.

Exemptions and derogations
On the EU side there are essentially two ways of obtaining an exemption or derogation
from certain provisions of an EU legal act: either the legislator, i.e. the European
Parliament and/or the Council, grants an exemption or derogation directly in the
relevant EU act as it is adopted; or the relevant legal act contains a provision according
to which the Commission is mandated to adopt a decision granting such exemption or
derogation.
If an EEA EFTA State wishes to have a similar exemption or derogation as foreseen
according to the first case for one or more EU Member State, it will have to request
an adaptation text in the JCD incorporating the relevant act into the EEA Agreement.
It will thus be the Joint Committee that decides on the exemption or derogation.
Such clearance in view of a respective JCD on the EU side might be subject to a
Council decision if qualified as a substantial adaptation. This will then lead to an
additional delay in adopting the respective JCD if the Council has to approve a
corresponding Council decision.
In the second case, a similar exemption or derogation for an EEA EFTA State is to be
granted by the EFTA Surveillance Authority (ESA). This follows from the two-pillar
structure of the EEA. An EEA EFTA State wishing to obtain such an exemption or
derogation will therefore have to address a request to ESA once the Community act,
which mandates the Commission to grant such exemptions or derogations, has been
incorporated into the EEA Agreement.

Adaptations
In most cases EU acts can be incorporated into the EEA Agreement without any
adaptations. In some cases, however, adaptations of a technical or substantial nature
may be needed due to the particular features of the EEA Agreement or the particular
situation of an EEA EFTA State.
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An EU position on a draft JCD that simply extends an EU act to the EEA, subject to any
technical adaptations needed, can be adopted by the Commission. If, however, an EU
position needs to be taken on a JCD containing more than just technical adjustments,
the JCD is submitted to the Council of the European Union. It will then be the Council’s
competence to adopt the corresponding EU position.
In order to avoid recurring general adaptations in every JCD, Protocol 1 EEA stipulates
how EU acts incorporated into the EEA Agreement’s annexes shall be applied under the
EEA Agreement. For instance, whenever an EU act refers to nationals of an EU Member
State, the reference is, for the purposes of the EEA Agreement, also to be understood as a
reference to nationals of an EEA EFTA State.
In addition, the introductory paragraph to Protocol 1 EEA expressly provides for the
possibility to include specific adaptations necessary for individual EU acts in the annex
where the act concerned is listed.
Protocol 1 EEA does not, however, resolve all issues arising from the institutional set-up
of the EEA Agreement, meaning that specific adaptations might be needed as a result
of the institutional set-up. When EU acts, for instance, confer to EU institutions the
competence to adopt binding decisions, to grant authorisations or to issue fines or other
pecuniary measures, an adaptation text in the JCD is generally needed to describe how
this should be dealt with on the EEA EFTA side.
Also, as mentioned before, the scope of the EEA Agreement differs from that of the EU
Treaties. Therefore, specific adaptations may be needed when EU acts cover policy areas
that fall outside the scope of the EEA Agreement. For example, adaptations may be
needed to provisions concerning relations with third countries, as the EEA Agreement
does not cover areas such as external trade or migration policy.
Finally, specific situations in the EEA EFTA States that are not taken into account in an EU
act may require specific adaptations, mostly of a substantive nature. This could be the
case inter alia where geography, topography, climate, infrastructure, the economic or
demographic situation and other similar circumstances are concerned.
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EEA-Lex

With EEA-Lex you can find up-to-date information about EU acts that have been
incorporated into the EEA Agreement or are under consideration for future incorporation.
Using its search form and subsequent result list, EEA-Lex will lead you to fact sheets
containing detailed information and links to the relevant acts and JCDs, including Icelandic
and Norwegian translations of these published in the EEA Supplement.

Procedure prior to adoption of decisions by
the Standing Committee
In 1996, the EFTA Standing Committee adopted procedures for the incorporation of
(then) EC acts into the EEA Agreement. These procedures were updated in 2006 and
again in 2012. However, even then a problem with regard to the timely incorporation of
EU legal acts into the EEA remained. This was partly due to the inherent tension between
maintaining the sovereign rights of the EEA EFTA States’ legislators and ensuring that the
entry into force of EU legal acts in the EEA EFTA States happened as quickly as possible
after their entry into force in the EU.
In order to increase the efficiency of the EEA Agreement, new procedures were
established in 2014 and the coordination of the new procedures was placed in the
Secretariat’s hands. In order for the procedures to be a success, however, the Secretariat
is dependent on the commitment of the EEA EFTA States and their respective experts.
We shall only briefly outline the procedures here as a dedicated handbook was
published in September 2014.
First and foremost, the Secretariat identifies EU legislation to be considered for
incorporation. It does so by monitoring the EU registers and OJ on a daily basis and
identifying Commission acts with EEA relevance that have been made publicly available.
It then initiates the appropriate EEA EFTA procedure.
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In accordance with the new Standing Committee Decision there now are three EEA
EFTA procedures: the fast-track procedure, the standard procedure and the simplified
procedure.
The fast-track procedure applies to certain categories of EU acts that by their nature do
not raise any EEA horizontal challenges, do not need any adaptations and do not call for
any constitutional requirements.
All EEA-relevant acts that are not eligible for the fast-track procedure or simplified
procedure are subject to the standard procedure. Within one week of publication of the
act, the Secretariat identifies any possible EEA horizontal challenges. Experts in the EEA
EFTA States assess these and fill in the so-called “standard sheet”, establishing:
1. whether there are general EEA horizontal challenges, such as provisions foreseeing
fines imposed by an EU institution, or criminal law sanctions,
2. their view on the EEA relevance of the act,
3. any requests for adaptations to the act, and
4. whether there are any constitutional requirements.
Finally, acts subject to the simplified procedure are applicable in the EEA EFTA States
without being incorporated into the EEA Agreement by a JCD. According to the
simplified procedure, the EEA EFTA States simultaneously take measures corresponding
to those taken by the EU. Currently this only applies to certain acts in the veterinary field
and for the processing of certain emergency acts in the food area. These acts fall under
the responsibility of the WG on the Food Chain.

Preparation of a JCD
A JCD is the very instrument by which EU law is incorporated into the EEA Agreement
and which, as the case may be, contains adaptations.
JCDs are drafted by the EFTA Secretariat subsequent to the information and input
provided by the EEA EFTA States through the relevant WG or expert group, or directly
through their national administrations. This ensures coherency in the adaptations
and enables acts that are related to be grouped together in one draft JCD. The EFTA
Secretariat in particular must ensure that, if existing acts were incorporated with
adaptations or declarations, these adaptations or declarations are also taken into
account when amending such acts.
On the EEA EFTA side, draft JCDs are approved at the first level by the WG responsible for
the policy area in question. If appropriate, the EFTA Secretariat provides an explanatory
note to the draft. Should the EEA EFTA experts request amendments to the draft JCD,
the EFTA Secretariat sends an updated version to the WG indicating the latest changes
made to the draft. Upon approval by the WG, the draft JCD is sent to the relevant
subcommittee, which consists of representatives of the Ministry of Foreign Affairs from
all three EEA EFTA States. As the name indicates, Subcommittees I-IV coordinate on
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matters falling under the four freedoms and operate as one committee. In the event that
no agreement can be reached within the WG, the item is referred to the Subcommittee
for discussion.
Should amendments also be requested at that level, the Secretariat revises the draft JCD
accordingly and, when appropriate, resends it for approval by the Subcommittee. In the
event that no agreement can be reached within the Subcommittee, the item is referred
to the Standing Committee for further discussion.

Decision making in the EEA

Implementation into the
national legal order

EEA Joint Committee
Decision

Standing Committee

EEA Joint Committee

European Union

EFTA Subcommittees

Formal Negotiations

European External Action
Service (EEAS)

Working Groups draft
Joint Committee Decision

Informal Negotiations

Commission Experts

Assessment of need for
technical or substantial
adaptations

Assessment of
EEA relevance
EFTA Working Groups

When the draft JCD has been cleared by both the EEA EFTA experts and the relevant
subcommittee, it is handed over to the European External Action Service (EEAS), which
initiates an inter-service consultation in the Commission. Once the Commission has
agreed on the draft JCD, it sends it to the Council of the European Union for adoption
if it contains substantial adaptations, otherwise the EU’s position is adopted by the
Commission.
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If the EU cannot agree to the proposed JCD, discussions may continue in the Joint
Subcommittees, consisting of representatives of the EU (since the entry into force
of the Lisbon Treaty, the EEAS) and the EEA EFTA States (the members of the EFTA
Subcommittees).
Once the JCDs are ready for approval, they are tabled for the next meeting of the EEA
Joint Committee, which normally meets seven to eight times a year. In exceptional cases,
JCDs can be adopted outside of Joint Committee meetings by written procedure in the
form of an exchange of letters.
Each EEA EFTA State informs the other members of the Joint Committee which of the
JCDs require(s) the fulfilment of constitutional requirements according to Article 103
EEA. This article bridges the need for national constitutional procedures and the aim
of “permitting a simultaneous application”. It allows for the adoption of a JCD whilst
suspending its entry into force until the necessary parliamentary procedures have been
completed.
Should difficulties arise in agreeing on the inclusion of an act in an annex to the EEA
Agreement, or should the need for adaptations persist, this might trigger a procedure
according to Article 102 (3) EEA. Since the entry into force of the EEA Agreement, such
procedures have only been initiated twice, and in both cases, acceptable solutions were
found.
The entry into force of a decision in the EEA differs from the entry into force of the
corresponding EU legal act. An EU legal act will normally enter into force upon its
publication in the OJ or the date of entry into force will be stipulated in the act.
The EFTA procedures for incorporating the legal act can only formally start upon the
adoption of the act by the EU. There is therefore a natural delay before the entry into
force in the EEA although the aim is for legislation to be applied simultaneously if
possible. EEA EFTA participation in the decision-shaping process is a means to enable
decisions on incorporation to be taken as closely as possible to those taken in the EU.
A major difference in comparison with the EU is that the EEA Agreement does not
provide for the transfer of the legislative powers of the contracting parties to an
institution of the EEA. During the negotiations on the EEA Agreement it was therefore
deemed necessary to provide for the suspension of entry into force of a JCD where the
adoption of such a decision would require parliamentary consent or – in the case of
Liechtenstein – a referendum.
As to the question of what kind of JCD might depend on “constitutional requirements”,
this can be different in the three EEA EFTA States, depending on the requirements in
the national constitutions.

28
EFTA BULLE TIN JULY 2015

EU legal acts incorporated into the EEA Agreement,
1992-2014
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With the signing of the EEA Agreement in 1992, 1 875 EU legal acts were extended to the EEA. Today, the
total number of acts incorporated has passed 10 000, with peaks in 1998-99 related to the inclusion of
veterinary acts, and in 2014 in relation to the incorporation of acts concerning plant protection products.
From this total, around half are currently in force in the EEA.
If the constitutional requirements have not be fulfilled upon the expiry of the sixmonth period after the adoption of the JCD, the relevant EEA EFTA State must explicitly
notify whether provisional application of the JCD is possible. A notification of delay
and the preclusion of provisional application will delay the entry into force and thus
have consequences for all EEA EFTA States. If no such notification is received by the
contracting parties, however, the JCD may be applied provisionally pending the
fulfilment of constitutional requirements.
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Entry into force of a JCD
As a general rule, JCDs enter into force on the date set out in therein, normally on the day
following the adoption. This remains the case if by then all constitutional requirements
have been notified as having been fulfilled. However, if there is no such date or if it has
already passed, Article 103 EEA provides that the JCD will only enter into force on the
first day of the second month after the last notification has been received. Once the
procedures for the fulfilment of constitutional requirements have been completed, the
EEA EFTA State concerned notifies the EFTA Secretariat, which forwards this information
to the EEAS and to the other EEA EFTA States.

Compliance date in the EU and the EEA:
differences in months (frequency distribution for 6 650 acts)
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The graph above shows that for 9% of EU acts incorporated into the EEA Agreement, the JCDs
incorporating the acts have entered into force before or on the same day as the EU compliance date.
For other acts, the EEA compliance dates peak around nine months after the equivalent EU date.
While a great number of acts on the EU side enter into force only 20 days after publication, a minimum of
three to six months will be normally be needed for the subsequent EEA decisions to be taken, as shown
by the graph.

30
EFTA BULLE TIN JULY 2015

Some remarks on national implementation
The entry into force of a JCD implies that one or several EU acts have become part of EEA
legislation, subject to provisions that may be included in the JCD. Unlike the situation
in the EU Member States, where only EU directives need to be transposed into national
law to take effect, two of the EEA EFTA States – Iceland and Norway – will also need to
implement EU regulations and decisions into their national legal order.
The duty to implement follows from the entry into force of the JCD or implementation
date stipulated by the legal act incorporated, whichever is the latter. If the date of
implementation is later than the entry into force of the JCD, the EEA EFTA States
are bound by that date in the same manner as the EU Member States. If the date of
implementation has passed by the time of incorporation, the entry into force date of the
JCD will be decisive.
It may be noted, however, that whilst the EEA EFTA States have the duty and in some
instances the constitutional requirement of implementing EEA legislation to give it
effect in the national legal order, they are nevertheless bound by a legal act upon
incorporation into the EEA Agreement under international law.
ESA has been entrusted with the task of monitoring the correct and timely
implementation of EEA law in the three EEA EFTA States. For this purpose, infringement
procedures similar to those applied by the Commission have been established, enabling
ESA to bring an EEA EFTA State before the EFTA Court in cases of lack of or faulty
implementation.

Conclusion
The taking over of EU law into the EEA Agreement and the subsequent amendment of
its annexes and protocols can be quite a complex matter. Of course, the influence of
the EEA EFTA States on the substance of EU legislation in this process is fairly limited
and is exercised rather informally, through the submission of EEA EFTA Comments and
participation in EU committees and expert groups. This is the price that must be paid for
participating in a homogenous Internal Market without actually being a full member of
the EU. Nevertheless, the EEA Agreement provides for the most participative procedures
available to associated countries outside the EU whose simultaneous aim is to safeguard
their sovereignty as far as possible, whilst at the same time benefiting from participation
in the Internal Market.
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Current and future challenges
for the EEA
Jacqueline Breidlid and Marius Vahl1

When Jacques Delors addressed the European Parliament in January 1989 on EC-EFTA
relations, he asked a crucial question: “As far as the ‘other Europeans’ are concerned [...],
how do we reconcile the successful integration of the Twelve without rebuffing those
who are just as entitled to call themselves Europeans?”

EFTA’s merchandise trade with the world and the EU: 2013
(in million EUR and as %)

Iceland

Liechtenstein

Total trade with the world

Total trade with the world

Total trade with the EU

Total trade with the EU

7 361

4 429

2 879

60.2%

519 299

Total trade with the EU

350 683

67.6%

295 201

2 730

Exports to the EU

Exports to the EU

Exports to the EU

2 797

74.3%

Imports from the world

1 580

224 099

Imports from the EU

Imports from the EU

1 298

45.3%

84.9%

Norway

Switzerland

Total trade with the world

Total trade with the world

65.7%

Imports from the world

1 528

Imports from the EU

156 793

70.0%

*

183 817

323 861

Total trade with the EU

138 726

193 891

57.9%

Imports from the world

3 599

67.5%

Exports to the world

Exports to the world

3 762

Total trade with the EU

75.5%

Exports to the world

204 649

63.2%

Exports to the world

116 200

172 509

Exports to the EU

Exports to the EU

94 920

81.7%

Imports from the world

94 594

54.8%

Imports from the world

67 616

151 355

Imports from the EU

43 806

Total trade with the world

4 257

Exports to the world

1 632

EFTA total

*

Imports from the EU

64.8%

1

110 056

72.7%

Source: Eurostat (COMEXT ). Trade in non-monetary gold
is excluded.
*
Trade between Liechtenstein and Switzerland is not
included due to the existence of the SwitzerlandLiechtenstein Customs Union.

Jacqueline Breidlid is a Temporary Officer in the Services, Capital, Persons & Programmes Division at the
EFTA Secretariat. Marius Vahl is a Senior Officer in the EEA Coordination Division at the EFTA Secretariat.
The views and opinions expressed in this article are those of the authors and do not necessarily reflect
the official policy or position of EFTA. The authors would like to thank Jóhanna Jónsdóttir for her useful
comments and feedback to the draft.
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The answer was the Agreement on the European Economic Area. Since this agreement
came into force 20 years ago, the European Union has gone through a number
of profound transformations. Major events such as the fall of the Berlin Wall, the
emergence of new policy issues such as climate change and the digital agenda, the
financial and economic crisis of 2008 onwards and, more broadly, the shift in the global
balance of economic and political power away from Europe and the West towards the
emerging powers and economies in the world, have shaped (and continue to shape) the
EU of today. As a result, EU integration has, over the last 20 years, both “deepened” – with
new policy areas included in the treaties – and “widened” – as the number of Member
States has more than doubled.
These transformations have had a significant impact on the EEA. Through their
participation in the Internal Market, the EEA EFTA States have been inextricably linked
to a range of EU developments, most importantly the project of completing the Internal
Market. An innovative institutional framework has ensured that new EU legal acts
relating to the Internal Market have been constantly integrated into the EEA Agreement.
This has allowed the EEA EFTA States to benefit from the free movement of goods,
services, capital and persons, also known as the four freedoms, and secured them the
opportunity to participate in the ever-expanding EU programmes.
At the same time, the process of adjusting to the developments taking place in the EU
has not always been straightforward. The enlargement of the EU from its original 12
Member States to 28 and the massive expansion of EU programmes have not only led to
a shift in the balance of power, but also increased the budgetary costs of participating
in the Internal Market. While the Internal Market was at the centre of EU policy making
in the 1990s, new areas of public policy have since been taken on board. The response
of the EEA EFTA States has been to conclude dozens of separate agreements with the
EU in these other areas, such as in justice and home affairs and foreign and security
policy. The broadening scope of EU activities has led the EU to adopt an increasingly
horizontal approach in its policy making. This has resulted in cases where determining
what is EEA relevant has become difficult. The delegation of powers away from the
European Commission to EU agencies and supervisory authorities has led to a number
of unresolved cases for the EEA EFTA States. Institutional developments in the EU, such
as the increased powers of the European Parliament (EP) and, more recently, the creation
of the European External Action Service (EEAS), have challenged the “decision-shaping”
opportunities of the EEA EFTA States.
While the EEA Agreement has functioned well and been (maybe surprisingly) resilient
overall, a series of difficult and at times contentious issues have emerged in recent years.
As the EEA Agreement enters its third decade of operation, this presents an opportunity
to reflect on the developments that both the EU and the EEA have gone through over
the last 20 years, how these have influenced the functioning of the EEA Agreement of
today, and the main challenges that the Agreement is likely to face in coming years.
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Governance and institutional framework
In order to manage the relationship between the EEA EFTA States and the EU, a set of
joint bodies was created. This was complemented by the establishment of a two-pillar
system to ensure the homogeneity of the EEA in practice, with the EU institutions in one
pillar and dedicated EFTA bodies created for the EEA constituting a second pillar.
The main political body – the EEA Council – meets biannually and provides political
impetus for the development of the EEA Agreement. The EEA Joint Committee is
responsible for the incorporation of EEA-relevant rules into the Agreement. Overall, this
process, which presents a core activity of the EEA, functions well, and as at early 2015
more than 10 000 legal acts have been incorporated into the EEA Agreement. The two
advisory bodies established by the Agreement – the Joint Parliamentary Committee and
the EEA Consultative Committee comprising the social partners – meet regularly and
contribute numerous reports and resolutions on EEA matters.
A key and novel element of the institutional framework established by the EEA
Agreement was the creation of two EFTA institutions to ensure the surveillance and
enforcement of the Agreement on the EFTA side: the EFTA Surveillance Authority (ESA)
and the EFTA Court. Over the last two decades, these institutions have been responsible
for ensuring the implementation and application of EEA law in the EEA EFTA States.
The EFTA Court has become an established element of the European legal order,
rendering judgments and providing advisory opinions in approximately 200 cases in its
first 20 years of existence. In order to allow for the homogenous interpretation of Internal
Market law within the entire EEA, the EFTA Court has taken the case law of the Court of
Justice of the European Union (CJEU) into account in its judgments and opinions, while
approximately 150 references have been made by the EU Courts to EEA case law.
Mirroring the role of the Commission in monitoring the implementation of EU law by the
EU Member States, ESA is responsible for ensuring that the EEA EFTA States comply with
EEA law, if necessary by taking an EEA EFTA State to the EFTA Court or by issuing fines
to economic operators in breach of EEA competition law in the EEA EFTA States. As is
the case of the EFTA Court, ESA has established itself as an integral part of the system of
surveillance in the Internal Market.
Another novel element of the EEA Agreement is that it provides for the involvement
of the EEA EFTA States in the development of EEA acquis, either through participation
in expert committees and the secondment of national experts to work for the EU
institutions, or through the submission of written comments to EU policy initiatives
and legislative proposals. Thousands of EEA EFTA experts have participated in and
contributed to the work of hundreds of these committees over the last two decades, and
EEA EFTA Comments on new EU Internal Market initiatives are transmitted regularly to
the EU and discussed in the joint EEA bodies.
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Completion of the Internal Market
When the EEA Agreement was signed in 1992, the EU’s Internal Market existed mainly
on the drawing board. It was not until 1993 that the Internal Market was officially
launched. And although as much as 90% of the legislation proposed in the 1985 White
Paper, Completing the Internal Market, was adopted by January 1993, the White Paper
was not comprehensive in the sense of covering “every possible issue which affects the
integration of the economies of the Member States and the Community”.2
While the free movement of goods was largely achieved already by 1993, progress
towards the free movement of services has been considerably slower. The general
Directive on Services was, for example, adopted as late as in 2006. The initial package
of legislation on financial services was only in place by 2007, on the eve of a financial
and economic crisis, which in turn prompted a complete and still ongoing overhaul of
financial services legislation. The Internal Market in the so-called “network industries” –
electronic communications, energy and transport – remains fragmented to this day.

The four objectives of the EU and the EEA
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and justice
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workers
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The Lisbon Treaty defines the four main objectives of the EU. The EEA covers one of these,
the Internal Market, with the exception of the custom union.

The long-term project of completing the Internal Market is thus likely to stay on the
EU agenda for the years to come. The new Commission has recently presented a
“Digital Single Market Strategy” which intends to boost competitiveness and create
jobs by making “the EU’s Single Market fit for the digital age”.3 The Commission has also
announced that it will present an Internal Market Strategy to set out new approaches for
2
3

European Commission, Completing the Internal Market, COM (85) 310 Final, p. 7.
http://ec.europa.eu/priorities/digital-single-market/.
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“capturing the potential” of the Internal Market to “improve Europe’s competitiveness in
the global marketplace and create jobs”.4
The EEA EFTA States are, through the EEA Agreement, inextricably linked to the ongoing
project of completing the Internal Market. As the main aim of the EEA Agreement is
to “establish a dynamic and homogeneous European Economic Area”, new EU legal
acts related to the Internal Market are constantly being incorporated into the EEA
Agreement. As a consequence, EEA acquis has developed along two dimensions: first,
the introduction of new major pieces of legislation aimed at “completing” the Internal
Market, for instance the Regulation on the Registration, Evaluation, Authorisation and
Restriction of Chemicals (REACH) and the Services Directive; and second, the continuous
revision and updating of existing legislation.
This has ensured not only market access for goods, but also the participation of the EEA
EFTA States in the free movement of persons, capital and services. EEA EFTA citizens, like
EU citizens, are able to choose freely where in the EEA to live, study and work. Businesses
from the EEA EFTA States are able to establish themselves anywhere in the EEA and can
offer cross-border services. In short, the EEA Agreement has ensured homogeneity and a
level playing field for the EU and the EEA EFTA States.

Expansion to new policy areas
In parallel with the completion of the Internal Market, the EU gradually gained
competences in a range of new issue areas. Only shortly after the EEA Agreement
was negotiated, Common Foreign and Security Policy (CFSP) and Justice and Home
Affairs (JHA) were added to the competences of the EU as separate “pillars”. With the
Lisbon Treaty, these pillars were officially abandoned and replaced by a merged legal
personality for the EU.
This transformation blurred the lines between classical Internal Market issues and
other policy areas covered by the EU, and led to the EU increasingly using a horizontal
approach. Policy areas such as environment and climate change, EU social and consumer
protection policy, and the EU’s economic policy agenda following the establishment of
the Economic and Monetary Union (EMU) in 1999, have become increasingly linked to
the development of the Internal Market. This has led to a growing grey area between
what is Internal Market legislation and what falls under other policies.
This grey area has made it more complicated to assess whether an EU policy initiative
or legal act falls within the scope of the EEA Agreement. This has contributed to certain
delays in the incorporation of legal acts into the EEA Agreement, which has been one
of the main contentious issues in the EEA in recent years. An example of this is the

4

Commission Work Programme 2015 available at http://ec.europa.eu/atwork/key-documents/index_
en.htm.
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Residence Directive,5 which is relevant to the Internal Market as it touches upon the free
movement of persons, but which also touches upon a range of unrelated issue areas,
such as EU immigration law.
In one case, namely the veterinary area, the expansion of the EU to new policy areas
has also had a particularly direct influence on the EEA Agreement. During the EEA
negotiations in the early 1990s, it was agreed that there would be major derogations for
the EEA EFTA States in the veterinary field. As the EU implemented its new rules in this
area, trade with third countries such as the EEA EFTA States was, however, affected. As a
result, it was agreed that the scope of the EEA Agreement would be expanded to include
veterinary affairs, and veterinary acquis was incorporated into the EEA Agreement in
1999. This has had a significant impact on the EEA, as legislation relating to veterinary
and phytosanitary matters constitutes approximately one-third of the number of legal
acts in the EEA. It has also entailed additional tasks for ESA, which now carries out
inspections in the EEA EFTA States to ensure compliance with EEA law regarding food
safety, among other things.

Expanding EU programmes
Beyond the incorporation of Internal Market legislation, the EEA Agreement gives the
EEA EFTA States the right to participate in EU programmes. This right has been exercised
extensively and the EEA EFTA States have participated in most EU programmes in the
last 20 years. Generally, participation is regarded as mutually beneficial and has allowed
the citizens of the EEA EFTA States to gain access to EU grants and scholarships, to
participate in the EU’s exchange programmes and to benefit from a well-connected
European research network, to name but a few advantages. By expanding its
programmes to the EEA EFTA States, the EU has in turn been able to enlarge the
exchange opportunities for its students and gain access to the expertise and best
practice of the EEA EFTA States.
Over the years, the budgets for the programmes in which the EEA EFTA States
participate have become larger, which has led to an overall increase in the cost of the
EEA Agreement for the EEA EFTA States. While the EEA EFTA contribution was around
EUR 50 million per year in the mid-1990s, it had increased to more than EUR 300 million
by 2013. And even though the EEA EFTA States are not participating in all relevant EU
programmes in the 2014-2020 period, participation costs for 2015 stand at over
EUR 420 million.

5

Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of
citizens of the Union and their family members to move and reside freely within the territory of the
Member States. The directive is also sometimes referred to as the “Citizenship Directive” or the “Free
Movement of Persons Directive”.
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EU agencies and supervisory authorities
An important element in the efforts to complete the Internal Market has been the
growing number of EU agencies. There were few such agencies in existence at the time
of the EEA negotiations, and those that did exist had a role limited to providing technical
expertise to the Commission and the Member States. Since the launch of the Internal
Market, however, the number of EU agencies has been growing steadily, and many
of these have been given supervisory and decision-making powers, most notably in
financial services and network industries.

Participation in EU agencies
A number of EU decentralised agencies have been set up in recent years to implement EU
policies. The EEA EFTA States participate in several of these EU agencies, namely:
•

European Agency for Safety and Health at Work

•

European Aviation Safety Agency

•

European Centre for Disease Prevention and Control

•

European Centre for the Development of Vocational Training

•

European Chemicals Agency

•

European Environment Agency

•

European Food Safety Authority

•

European Foundation for the Improvement of Living and Working Conditions

•

European Global Navigation Satellite Systems (GNSS) Agency

•

European Maritime Safety Agency

•

European Medicines Agency

•

European Network and Information Security Agency

•

European Railway Agency

Several executive agencies, whose tasks are limited to the implementation of EU
programmes, have also been established. The EEA EFTA States contribute to the operation
of many of these agencies through their participation in the relevant EU programmes.
While the EEA Agreement gives the EEA EFTA States the possibility to participate in
certain EU agencies, the terms of participation must be requested and negotiated each
time. A challenge in this regard is the fact that in recent years some agencies have been
given increased powers to adopt legally binding decisions. In particular the financial
supervisory authorities have been given the power to adopt legally binding decisions
addressed both to national authorities and to private undertakings. For the EEA EFTA
States it is important to find a way to deal with these wide-ranging decision-making
powers while respecting their sovereignty and constitutions. Other important issues
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for the EEA EFTA States are the employment of EEA EFTA citizens in these agencies and
their right to participate in their management boards. While it has been regular practice
for the EEA EFTA States to have full participation rights without the right to vote in
management boards, this right has not always been granted. Until now, ad hoc solutions
have been negotiated for several agencies. However, a number of unresolved cases
in important sectors such as financial services, energy and telecommunications, have
accumulated in recent years, which has been an important source of the recent delays in
the incorporation of legal acts into the EEA Agreement.

EU institutional changes
At the time when the EEA Agreement was negotiated, the driving force of European
integration and the dominant interlocutor on the EU side was the Commission. The EP
was to a large extent a consultative assembly with only limited rights of “co-decision”
on certain dossiers. Since then, four EU Treaty revisions have altered the role of the EP
and led to the creation of new EU institutions. Following the entry into force of the
Lisbon Treaty, the EEAS now represents the EU side in the EEA Joint Committee and the
EEA Council (together with the EU Council Presidency). Under the so-called “ordinary
legislative procedure”, the EP today functions as a co-legislator together with the Council
in most policy areas, notably including all issues pertaining to the Internal Market.
These institutional changes have impacted the EEA EFTA States, which in the EEA
Agreement had directed their channels of communication and participation in the
development of EEA acquis towards the Commission. The shift of power to the EP
in practice means that legislative proposals published by the Commission are often
altered substantially by the Council or the EP. This in turn diminishes the importance of
EEA EFTA participation in expert groups assisting the Commission. The creation of the
EEAS has meant that the EEAS has become the main contact point on the EU side. At
the same time, the day-to-day management of the Internal Market, and thus the EEA,
does not actually take place in the EEAS, but in the different directorates-general of the
Commission.
A more recent institutional change that has added to this complexity is the restructuring
of the Commission by its current President, Jean-Claude Juncker. The Commission now
includes seven vice presidents responsible for project teams covering cross-cutting
issues, at least four of which cover elements related to the Internal Market, in addition to
20 “regular” commissioners in charge of portfolios, most of which in one way or another
cover EEA matters. While it is perhaps too early to conclude, a more central role for the
Secretariat-General, which will provide the vice presidents with support, seems to be
emerging in the development of EU policy making.
These changes have added to the complexity of locating a contact point within the
Commission and of understanding where new initiatives are initiated and defined.
At the same time, the new role of the vice presidents and a more central role for the
Secretariat-General – combined with a more inclusive and transparent decision-making
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process as announced in the recent Better Regulation Package6 – might provide the
EEA EFTA States with potential new channels through which to contribute to the
development of EEA-relevant initiatives.

EU enlargement
The EEA
– from
17 the
to 31EU
countries
EFTA
and
1960 in 20 years
EFTA and the EU 2015
EEA
EFTA
EU

%

In 1994, the EEA included five EFTA States (dark blue) and 12 EU Member States (light blue). Liechtenstein
joined the EEA in May 1995. Today, the EEA covers 31 countries – Iceland, Liechtenstein and Norway and
28 EU Member States.

The EEA was originally envisioned as a Western European affair, between the six Member
States of EFTA and the 12 Member States of the European Communities (EC). Today, the
EEA is made up of three EFTA States and 28 EU Member States spanning the European
continent. The successive enlargements of the EU have had a significant impact on both
the political and economic relationship between the two sides, and on the EEA.
When the EEA Agreement came into force in 1994, EFTA was the most important trading
partner of the then EC, with six small to mid-sized countries making up almost a quarter
of the EC’s total external trade. Only a year later, in 1995, three of EFTA’s biggest members
joined the EC. Taking also into account the fact that in 1992 Switzerland had refused to
join the EEA by national referendum, the result was that the EEA Agreement became
much less economically significant, and thus less politically salient, to the EU than it had
been when the negotiations were launched in the early 1990s.

6

http://ec.europa.eu/smart-regulation/better_regulation/key_docs_en.htm.
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In 2004, the EU embarked on its unprecedented “big bang” enlargement, in which ten
Central and Eastern European States and two Mediterranean States became members
of the EU. In contrast to the 1995 enlargement, it was clear that all of the new Member
States would need assistance in their transition to liberal market economies and in
order to be able to compete within the Internal Market of the EU. The 2004 enlargement
thus also meant a massive reallocation of EU structural funds and funds related to the
Common Agricultural Policy, as it was clear that all new Member States would be net
beneficiaries of the EU budget.
This had a significant impact on the EEA. Since 1994, the EEA EFTA States have, through
the EEA Agreement, contributed to the reduction of social and economic disparities
within the EEA. Projects funded by the so-called “EEA and Norway Grants” have
contributed towards the goals of strengthening equality of opportunity, tolerance,
security, environmental sustainability and a decent standard of living throughout the
EEA. As part of the negotiations on EEA enlargement to Central and Eastern Europe, the
EU requested a twentyfold increase in the financial contributions of the EEA EFTA States.
The end result was a tenfold increase in EEA EFTA contributions to reduce economic and
social disparities from 2004 onwards.
Subsequent EU enlargements – to Bulgaria and Romania in 2007 and to Croatia in
2013 – have not had the same impact on the EEA, but have further reinforced the
changes brought about by the 1995 and 2004 enlargements. The balance of power in
the EEA has shifted further in the EU’s favour, and the accession of new, relatively poor
Member States has led to further increases in EEA EFTA financial contributions following
the EEA enlargement negotiations in 2007 and 2013. Today, the EU has 28 Member
States and a total population of over 500 million, while the three EEA EFTA States have
a population of just over five million. Trade with the three EEA EFTA States combined
makes up a mere 4.3% of the EU’s overall trade.7 The EU’s large membership has made it a
more heterogeneous interlocutor, which is arguably less flexible in dealing with requests
for adaptations, exceptions and transition periods from the EEA EFTA States than before.
Overall, the expansion of the Internal Market through the enlargement of the EU (and
EEA) has created a significantly larger Internal Market. In addition to the benefits in terms
of trade in goods and services, this has led to new opportunities for citizens of both the
EU Member States and the EEA EFTA States, who have been able to travel, study and
work across the entire EEA. It has also led to a more diverse membership with countries
at different levels of development. However, contrary to some of the initial fears, this has
neither paralysed the EU decision-making process nor led to grave market disruptions.
While EU enlargement has thus changed the power relationship between the EU and
the EEA EFTA States and significantly increased the cost of participating in the Internal
Market for the EEA EFTA States, enlargement has worked surprisingly well overall, both in
the EU and for the EEA.
7

http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_122530.pdf.
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20 years... and beyond
As the EEA enters its third decade of operation, the principal conclusion to be drawn is
that it has functioned well over its first 20 years. Indeed, considering the many changes
the EU has gone through during this time, the EEA Agreement has proved itself to
be remarkably robust. The main procedures have been followed and the institutions
have performed their tasks as set out in the Agreement. This has allowed the principal
purpose of the Agreement – the extension of the four freedoms of the Internal Market to
the EEA EFTA States – to be fulfilled.
Yet, the last 20 years have not only been a period of fundamental change for the
EU – the EEA itself has gone through some profound transformations. Most notably,
the scope of the Agreement has been expanded to cover veterinary matters; ESA has
gradually received a more extensive role than originally envisaged; and the financial
contributions of the EEA EFTA States have expanded significantly, both through the
financial mechanisms for reducing social and economic disparities, and through
the increased cost of EU programme participation. In addition, the basic political
relationship has changed as a result of successive EU enlargements, with the EEA
concomitantly becoming less important for the EU and more important for the EEA EFTA
States.
As the EEA enters its third decade, it is confronted with a number of challenges:

Processing of Internal Market legislation
A first challenge concerns the processing of Internal Market legislation. Given the formal
procedures for the incorporation of new EU legislation into the EEA Agreement, a certain
backlog is unavoidable. However, in recent years the number of legal acts awaiting
incorporation into the Agreement has increased considerably, rising from less than 400
in 2008 to more than 600 in 2014. A homogenous EEA furthermore requires that this
new acquis be transposed into national law in the EEA EFTA States once it has been
taken into the EEA Agreement. However, the average transposition deficit of the EEA
EFTA States has also grown and has been consistently above the EU transposition deficit
target of 1% for several years.
There is general agreement that these figures are too high. This issue has become a
policy priority in the EEA EFTA States and a number of measures have been taken over
the last three years to address it. Starting to show the results of these efforts, more legal
acts were integrated into the EEA Agreement in 2014 than in any previous year, except
for in 1998 when the veterinary acquis was incorporated. As a result, the number of acts
pending incorporation has also started to decrease.
At the same time, it needs to be recognised that a permanent reduction in the number
of outstanding legal acts will necessitate solutions to the structural challenges resulting
from the changes that the EU and the EEA have undergone in the last 20 years.
Considering the growing use of a comprehensive or horizontal approach to policy
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making in the EU and the increasingly challenging task of determining EEA relevance,
it is, however, questionable whether this will be straightforward. How to accommodate
the growing number of EU regulatory agencies in the EEA is another important
challenge. While a political agreement on general principles regarding the European
supervisory authorities was reached between EU and EEA EFTA Ministers in October
2014, a number of cases in important sectors such as energy and telecommunications
remain unresolved, thereby delaying the incorporation of relevant acquis. Finding
mutually acceptable solutions to such issues is likely to be a key challenge in EEA
cooperation between the EEA EFTA States and the EU in the times ahead.

Siv Jensen, Norwegian Minister of Finance, and Pier Carlo Padoan, Minister for Finance,
representing the Italian Presidency of the EU Council, at the EFTA-ECOFIN meeting on 14 October
2014 (Photo: Council of the European Union)

Horizontal policies and EEA relevance
The EU is likely to further deepen its cooperation in areas linked to the Internal Market.
The creation of the Banking Union, which contains elements of both EMU and the
Single Market for Financial Services, has been one of the key issues on the EU agenda
in recent years, and the further deepening of the EMU is a central policy priority of the
current Juncker Commission. Another salient issue is the growing political connection
between the free movement of persons and EU migration policy. This could also lead to
tensions between the EEA Agreement and other agreements, for instance the Schengen
Agreement, as regards the relationship between the EU and the EEA EFTA States.
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Increased use of the tool of enhanced cooperation in the EU8 could pose an additional
challenge. While rather hypothetical for the time being, the question remains whether
the EEA EFTA States would be able to participate in EU policy/legislation in which only
some EU Member States participate.

EU Treaty reforms
Another challenge concerns the prospect of further treaty reforms in the EU. So far, the
impact of treaty reforms has been relatively modest, primarily because the sections
on the Internal Market in the EU Treaties have not been changed substantially in the
amendments of the last two decades. As discussed above, one important challenge
resulting from previous treaty reforms is, however, that classical Internal Market issues
are now often blended with other policy areas covered by the EU that might not
necessarily be relevant to the EEA.
While there currently appears to be no great appetite in the EU for amending the
treaties, the economic and financial crisis might call for deeper economic integration,
which would eventually demand a treaty change. In addition, the so-called “Fiscal
Compact” should be incorporated into the EU Treaties by 2017.9 A referendum in the
United Kingdom before the end of 2017 on EU membership might lead to a renewed
discussion on treaty reform. The relationship between the EMU, fiscal cooperation and
the Internal Market is likely to be a central feature in a possible future treaty revision.
However this relationship might look, the further blending of the Internal Market with
yet another new policy area will undoubtedly remain a key challenge for the EEA.

External dimension
A further challenge arises from the growing importance of the external dimension of
the EU and of the EEA. While EU enlargement has had a significant impact on the EEA
in the past, the current appetite for enlargement is low and therefore unlikely to be an
important item on the EEA agenda in the foreseeable future.10 Nevertheless, the external
dimension of the EU/EEA is likely to play a prominent role in the EEA context in the
future as a result of further integration between the EU and a number of third countries.
First, the EEA institutional framework and governance has become an important
reference point for third countries seeking EU integration without full membership
– whether in relation to the ongoing institutional negotiations between the EU and
Switzerland or the referendum on the UK’s EU membership.

8

9
10

Enhanced cooperation, as set out in Article 20 of the Treaty on European Union, allows a minimum of nine
EU States to go forward with a policy or legislative proposal if “the objectives of such cooperation cannot
be attained within a reasonable time by the Union as a whole”.
Treaty on Stability, Coordination and Governance in the Economic and Monetary Union, Article 16.
Jean-Claude Juncker, “A new start for Europe: My agenda for jobs, growth, fairness and democratic change”,
Political Guidelines for the next European Commission, Strasbourg, 15 July 2014, http://ec.europa.eu/
about/juncker-commission/docs/pg_en.pdf
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Second, Internal Market policy has become increasingly
linked to EU common trade policy, which has gradually
emerged as one of the main foreign policy tools for the
EU. The gradual increase in size and global importance
of the Internal Market, which now accounts for 20%
of global exports and imports and has the world’s
largest gross domestic product, has meant that the
Internal Market has become a crucial element in the
negotiation of international trade agreements between
the EU and third countries.
Third, the EU has negotiated or is currently negotiating
agreements that go beyond classical free trade
agreements towards providing (partial and gradual)
integration into the EU’s Internal Market. This is being
done both with its close neighbourhood in the East –
Georgia, Moldova and Ukraine – and with some very
small states such as Andorra and San Marino, as well
as the Transatlantic Trade and Investment Partnership
(TTIP) with the United States and the Comprehensive
Renita Bhaskar, DG Trade, European Commission, giving
Economic and Trade Agreement (CETA) with Canada.
a presentation on the TTIP negotiations to the EEA Joint
While it is currently unclear how far or how fast these
Committee in December 2014.
countries could be integrated into the Internal Market,
it will clearly have an impact on the competitiveness of the EEA EFTA States if other
non-EU Member States achieve the preferential access to the Internal Market currently
enjoyed by the EEA EFTA States. If the EU succeeds in its negotiation efforts, it will give
rise to a number of legal and institutional issues related to the movement of goods,
services, capital and persons between the EEA EFTA States on the one hand and these
third countries on the other, which would somehow need to be resolved.

The price of non-membership
A final challenge consists of further institutional changes in the EU system.
As mentioned above, the importance of EEA EFTA participation in expert groups
assisting the Commission has decreased over the last 20 years due to such institutional
changes as the introduction of co-decision between the Council and the EP, from
which EEA EFTA States are excluded. This begs the question of democratic legitimacy of
incorporating laws and policies in which the EEA EFTA States have limited – and maybe
decreasing – influence. While it could be argued that this is the price that the EEA EFTA
States must pay for enjoying the many benefits of being part of the Internal Market, the
price tag of non-membership would also have gone up over the years.11
11

Sejerstad et al., “Utenfor og innenfor. Norges avtaler med EU” [Outside and Inside. Norway’s Agreements
with the EU], Norges offentige utredninger, vol. 2, 2012, p. 7.
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Concluding remarks
In view of the major challenges that have confronted the EEA in its first 20 years, it is
perhaps no surprise that there have been calls to update or revise the EEA Agreement
to adapt it to the developments that have taken place in the EU since the early 1990s.
This issue has been raised several times; in connection with EU Treaty reforms in the
early 2000s, during the 2004 enlargement process, and also most recently in the
multiple reviews of the EEA undertaken between 2010 and 2013. All of these reviews
and debates have highlighted possible items in the Agreement that, for legal or
political reasons, could be revised. However, due to the overall good functioning of the
Agreement, including the fact that solutions have so far always been found to difficult
issues, the conclusion drawn in each of these episodes by both the EEA EFTA States and
the EU Member States has been not to embark on such a revision endeavour.
One particular lesson learned from the recent discussions, in particular with regard to
the so-called “backlog”, is the growing need for enhanced coordination on the EFTA
side, both within national administrations and between the EEA EFTA States, technically
and politically. More broadly, there seems to be a growing recognition that national
practices and structures have to be adjusted to accommodate the current and expected
future state of integration. Several measures have been taken at national level in this
respect; in Norway with the creation of a ministerial post for EEA and EU affairs, and in
Iceland through its recently adopted EU strategy, which calls for a number of actions
to strengthen coordination and cooperation on EEA affairs both within the national
administration and with the parliament.
Recent experience, such as the growing number of acts awaiting incorporation and
the absence of an agreed solution with regard to important EU agencies, indicates that
the EEA cannot simply be taken for granted. At the same time, the EEA at 20 combines
a robustness and resilience that maybe nobody would have expected when the
Agreement entered into force in 1994.
The EEA of today functions as a going concern – as an entity that has established itself
firmly in the European context. It is, however, perhaps not sufficiently recognised that
the EEA as a success story of the last two decades is as much due to the flexibility
and creativity of the parties and their willingness to adjust their initial positions and
compromise to achieve the broader common objectives, as to the original design
of the EEA Agreement. With a more political EU that aims at being “bigger and more
ambitious on big things and smaller and more modest on small things”,12 as well as
a new Commission structure that is a far cry from the logic of the time when the EEA
Agreement was negotiated, continued resilience and an ability to adapt will be even
more important in the future.

12

http://www.eesc.europa.eu/resources/docs/jean-claude-juncker---political-guidelines.pdf
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