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***** 
 
I. EXECUTIVE SUMMARY 
 
The EEA EFTA States support the overall direction of these proposals, which they 
consider as important in promoting the development of an internal market for 
electricity and gas within the European Union and the EEA EFTA countries. 
Iceland and Liechtenstein remind in this context of its status as a small and isolated 
system. 
 
Since the negotiations within the EU Energy Council are very intense at this point 
and it is difficult to consider the elements that could become a part of the final 
package, the EEA EFTA States still need to hold a general scrutiny reservation until 
the final outcome of the discussions of the energy market package of 13 March 2001.  
 
Detailed comments on the text of the draft Directive amending Directive 96/92/EC 
and on the draft Regulation on cross-border exchanges in electricity are included 
below. The comments are limited to the electricity part of the package.  
 
The EEA EFTA States would like to underline and highlight the following 
important issues:  
 

• The EEA EFTA States recognise the importance of the independence of the 
transmission system operators (TSOs), and that requirements to ensure 
common minimum standards of unbundling are necessary to achieve a fully 
functional internal market. 

                     
1 COM (2002) 304 final 
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• On the speed of market opening for industrial customers and household 
customers, the EEA EFTA States would like to underline the need for a 
minimum delay between the two categories of customers. It will therefore be 
necessary to consider how new timetables, if these are proposed, would 
impact on the level playing field in the EU/EEA electricity market. 

 
• The EEA EFTA States suggest that the responsibilities of TSOs in the 

electricity market should include a clearer responsibility also for the short-
term balance. 

 
• The EEA EFTA States recognise that the establishment of independent 

regulatory authorities is important in the creation of a fully functional 
internal market. In this context, the EEA EFTA States welcome the fact that 
the amended text now reflects the option for a national regulatory authority 
to approve a methodology underlying the calculation of tariffs prior to their 
entry into force, and not necessarily the tariffs themselves. 

 
• With regard to the Regulation on cross-border exchanges in electricity, the 

EEA EFTA States recognise the need for regulation in this area, and accept 
that a mechanism for compensation of costs for countries that are hosting 
cross-border flows is necessary in order to establish a truly integrated 
internal electricity market. Such a mechanism is not, however, a strict 
prerequisite for establishing an efficient market. It is important to underline 
that the mechanism must not lead to export or import charges, i.e., cross-
border charges. It is also important that the charges promote efficient use 
and development of the network, and thus give efficient locational signals 
that will give the right incentives for location of generation and load. 

 
• The EEA EFTA States note the proposal to establish a committee to assist the 

Commission. This committee will deal with issues that are very important for 
the functioning of the internal market in electricity, of which the EEA EFTA 
States are also part. The EEA EFTA States therefore view it as very 
important to be able to participate with full rights in the proposed 
committee, in line with the provisions of the EEA Agreement (reference is 
made to Articles 99-101 EEA). The EEA EFTA States would, however, need 
to reserve their position until the comitology procedure has been chosen, and 
the implications for the participation and balance of competence between the 
Commission and national governments and the EEA have been assessed.  

 
 



1/EM/W/036 
 

- 3 -  
 
 
II. INTRODUCTION 
 
1. The EEA EFTA States support the overall direction of the Commission proposals 
of 7 June 2002 to amend the electricity directive (96/92/EC) and the draft Regulation on 
conditions for access to the network for cross-border exchanges in electricity. The 
proposals constitute important steps in the development of the internal market for 
electricity and gas within the European Union and the EEA EFTA countries. In this 
context, Iceland reminds of its status as a small and isolated system. 
 
2. The EEA EFTA States view full market opening for electricity as a fundamental 
question. A decision on final and specific dates for the opening of the market both for 
non-household customers and eventually for all customers, as well as the dates 
themselves, should be set as soon as possible. In this respect the EEA EFTA States 
support the Commission’s ambition to reach within 2002 an agreement on full market 
opening. Such a decision should then imply a minimum delay between the market 
opening for household customers and industrial customers.  
 
 
III. COMMENTS ON THE AMENDED COMMISSION PROPOSAL FOR A 

DIRECTIVE AMENDING DIRECTIVE 96/92/EC 
 
3. The EEA EFTA States have the following remarks with regard to the proposed 
changes to the rules for the internal market in electricity. 
 

3.1  Article 2 - Definitions 
 

3.1.1  Article 2(6) – “transmission system operator” 
 
4. The EEA EFTA States support the increased focus on system responsibility, 
handling of imbalances in the system and the functions of the TSOs as system operators. 
These are important changes in order to achieve a more efficient electricity market.  
 

3.1.2 Article 2(8) – “distribution system operator” 
 
5. The definitions of “distribution system operator” and “transmission system 
operator” are very similar and do not accentuate the overall obligation that lies with the 
TSO regarding responsibility for the system as whole. The EEA EFTA States suggest that 
this be clarified.   
 

3.2 Article 3 – General rules 
 

3.2.1  Article 3(3) – definition of “reasonable prices” 
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6. In principle, the EEA EFTA States support that all final customers have the right 
to be supplied with electricity “of a specified quality within their territory at reasonable 
prices”. However it is not clearly defined what is meant by reasonable prices. Paragraph 
23 of the preamble requires that the price, in addition to being reasonable, should also be 
affordable, clearly comparable and transparent. The EEA EFTA States are of the opinion 
that it should be emphasised that a price set in an efficient market is considered to be 
reasonable. 
 

3.2.2  Article 3(5) – labelling requirements for suppliers 
 
7. The requirements in this paragraph regarding the information the supplier should 
specify in all bills, advertising and promotional materials are extremely demanding and 
very difficult to fulfil.  
 
8. In a liberalised and international market, where electricity is traded on a 
marketplace and customers are free to choose their electricity supplier, such requirements 
are not a suitable instrument. As an example, the treatment of electricity traded on spot-
markets has to be clarified. 
 
9. Regarding the last sentence it should be considered if “electricity exchange” 
should be replaced by the wider notion of “organised electricity exchanges and markets”.  
 
10. The EEA EFTA States express their reservations on the labelling requirements 
until the final scope of labelling requirements have been defined. It would be of utmost 
importance that these labelling requirements are compatible with the functioning of a 
sound and efficient electricity market, as well as the guarantee of origin schemes defined 
in the Directive to promote renewable energy sources in the internal electricity market2. 
 

3.3 Article 5 – Authorisation procedure for new generating capacity 
 
11. In principle, the EEA EFTA States agree that the Member States should take 
appropriate measures to streamline and expedite authorisation procedures for small and/or 
distributed generation, as specified in paragraph 3 of this article. 
 

3.4 Article 6 – Tendering procedure 
 
12. The EEA EFTA States acknowledge that the directive gives the Member States 
the possibility to tender for new capacity and energy efficiency/demand-side management 
measures in the interest of security of supply, environmental protection and the promotion 
of infant new technologies, and that such a tender only can be launched on the basis of 
                     
2 Directive 2001/77/EC of the European Parliament and of the Council of 27 September 2001 on the 
promotion of electricity produced from renewable energy sources in the internal electricity market 
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published criteria when the capacity being built or the energy efficiency/demand-side 
management measures being taken under the authorisation procedure are not sufficient.  
 
13. The EEA EFTA States welcome that energy efficiency/demand-side management 
is deemed equal to new capacity in this regard. Further it is assumed that the reservation 
in the article regarding what capacity is being built or measures being taken under the 
authorisation procedure allows for other instruments besides the authorisation procedure 
to work as well. This means instruments like environmental taxes or various promotion 
programmes for renewable energy sources etc.   
 

3.5 Article 7 – Transmission system operator 
 
14. To secure efficient regional electricity markets it is of great importance that the 
TSOs work closely together. Within the Nordic countries, committed co-operation 
between the TSOs has been a tradition now for years, with the aim of consequently acting 
in practical terms more like one Nordic TSO. An agreement regarding operation of the 
interconnected Nordic power system (System Operation Agreement) between the five 
Nordic TSOs (except Iceland) has been an important tool in order to reach this goal. 
 

3.5.1  Article 7(3) – responsibilities of TSOs 
 
15. The EEA EFTA States suggest that the responsibilities of the TSOs should 
include a clearer responsibility also for the short-term balance. Furthermore, the TSO 
should develop and use market-based means, and be responsible for national co-
ordination with neighbouring TSOs. The TSO’s range of responsibility must be 
predictable, neutral and possible to re-examine.  
 

3.5.2  Article 7(4) – independence of TSOs 
 
16. The EEA EFTA States support the principle of independence of the transmission 
system operator, and recognise that requirements to ensure common minimum standards 
of unbundling are necessary to achieve a fully functional internal market. 
 

3.6 Article 8 – Rules for transmission system operation 
 
17. The EEA EFTA States, as a general comment to this article, underline that TSO 
investments in the transmission network should be based on socio-economic criteria. 
 

3.7 Article 16 – Access to the system 
 
18. The EEA EFTA States are satisfied with the amendment introduced to paragraph 
1 of this article since the 13 March 2001 draft. The option for a national regulatory 
authority to approve a methodology underlying the calculation of the tariffs prior to their 
entry into force, and not necessarily the tariffs themselves, is important. 
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19. However the EEA EFTA States are of the opinion that the term “third party 
access” still should be replaced by “access to the market”. This is a matter of substance, 
because it is not only a third party that should be given access to the transmission and 
distribution system. There should be an open access for all parties on equal conditions, 
and discrimination between grid customers should not be permitted. 
 

3.8 Article 22 – National regulatory authorities 
 

3.8.1  Article 22(1) – responsibilities of national regulatory authorities 
 
20. To achieve a fully functional internal market the proposal that all Member States 
shall establish an independent national regulatory authority is a suitable contribution. The 
proposal now under consideration is more extensive than in the 13 March 2001 draft, 
especially on subjects regarding system operation, interconnectors and effective 
competition in the market.  
 
21. Effective competition in the market is an important instrument to achieve efficient 
use of resources. There must be a clear division of the responsibility between the national 
competition authority and the national regulatory authority. As an example, the regulatory 
authority in Norway (Norwegian Water Resources and Energy Directorate) has the 
responsibility to facilitate the market through sector-specific regulations, inter alia 
through network regulations, while the competition authority actually monitors the market 
on the basis of the national competition rules. It is assumed that this proposal will not 
change this separation of responsibility. The need for some flexibility and national 
adaptations should not lead to a final outcome on internal market level that leaves the 
individual governments with too much ambiguity and vagueness as regards the roles of 
the different regulatory bodies.  
 

3.8.2  Article 22(4) – complaints against TSOs or DSOs 
 
22. The national regulatory authority may take decisions concerning complaints 
against a transmission or distribution system operator. It is proposed that a decision 
should be issued within two months after the complaint is received, and that this period 
may be extended by two months where additional information is sought by the national 
regulatory authority. However, cases that are complicated and/or of principal significance 
may require an even longer period of consideration in order to reach a proper resolution. 
Although this paragraph allows for this “with the agreement of the complainant”, this 
might be problematic with a requirement as absolute as the one proposed. 
 
23. Regarding the proposal that appeals shall not have suspensive effect, the EEA 
EFTA States are sceptical of this. It can be mentioned that the proposal is in conflict with 
Norwegian administrative practice, where it is for the authorities to decide whether a 
decision shall have suspensive effect or not, a decision that can itself be appealed. In 
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some cases, where implementation of a decision may have significant consequences for 
others apart from the parties involved in the complaint, it might be practical that the 
implementation await the final decision after the appeal. 
 
IV. COMMENTS ON THE AMENDED COMMISSION PROPOSAL FOR A 

REGULATION ON CONDITIONS FOR ACCESS TO THE NETWORK 
FOR CROSS-BORDER EXCHANGES IN ELECTRICITY 

 
24. In general, the EEA EFTA States support the initiative to facilitate cross-border 
exchanges and competition within the internal market. In this respect, the EEA EFTA 
States are of the opinion that there is a need for common regulation in this area, while 
recalling that Iceland is an isolated system. 
 
25. The EEA EFTA States suggest that a provision regarding co-operation between 
the TSOs be included in this Regulation in order to stress the importance of system 
security and greater efficiency in the internal electricity market as a whole.  
 

4.1 Article 1 – Subject matter and scope 
 
26. The main aim of the Regulation on conditions for access to the network for cross-
border exchanges in electricity must be to create an efficient electricity market. The EEA 
EFTA States emphasise that physical trade between markets in itself is not necessarily a 
good measure of how efficiently a market works. Cross-border trade can be important in 
order to obtain efficient use of the total electricity system within the internal market. The 
physical exchange must be based on market prices.  
 
27. The proposed article focuses inter alia on the setting of harmonised principles on 
cross-border transmission charges. It should be more explicitly pointed out that this does 
not include cross-border charges when importing or exporting between Member States.  
 

4.2 Article 2 - Definitions 
 
28. The proposed definition of ‘cross-border flow’ in paragraph (a) is both hard to 
understand and considered too extensive. It is difficult to comprehend in the context of 
the compensation mechanism, see comments on Article 3 below.  
 
29. The EEA EFTA States consider that the definition of cross-border flow should 
comprise physical flows of electricity, i.e., as determined by feeding into and tapping 
from the network. The idea of an inter-TSO compensation mechanism is to provide 
compensation to a TSO that has electricity flowing through its area.  
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4.3  Article 3 – Inter-TSO compensation mechanism 
 
30. The EEA EFTA States accept that a mechanism for compensation of costs for 
countries that are hosting cross-border flows is necessary in order to establish a truly 
integrated internal electricity market. Such a mechanism is however, not a prerequisite for 
establishing an efficient market. It is important to underline that the mechanism must not 
lead to export or import charges, i.e., cross-border charges. The mechanism must not 
interfere with the market. 
 

4.3.1  Article 3(2) 
 
31. The EEA EFTA States agree that the compensation shall be paid by the 
transmission system operators in the countries from which cross-border flows originate 
and where the flows end. 
 

4.3.2  Article 3(6) 
 
32. The definition of costs connected with cross-border flows is still not very clear. 
However, there has been a certain improvement compared with the 13 March 2001 draft, 
inter alia by emphasising that one shall take into account losses, investment in new 
infrastructure and an appropriate proportion of the cost of existing infrastructure. The 
definition of the forward-looking long-run average incremental cost has to be more 
clearly defined. Even if the costs and benefits are clearly defined, the EEA EFTA States 
are not sure that it will be possible to create a general mechanism that will allocate the 
costs and the payments in a reasonable way. Furthermore, it is not clear what is meant to 
be the total financial limit for and importance of the compensation mechanism. 
 
33. The compensation mechanism is intended to provide incentives for investments in 
new network capacity and interconnections. The EEA EFTA States doubt that it will be 
possible to work out a compensation mechanism that gives efficient investment signals, 
but the mechanism can nonetheless contribute to promoting (and financing) new 
investments. 
 
34. The temporary current compensation mechanism for cross-border trade, based on 
an agreement in ETSO and effective since March 2002, in fact implies possible cross-
border charges. The system should therefore be replaced by a more efficient system from 
2003. The EEA EFTA States underline that any mechanism that disrupts trade, such as 
cross-border charges, will lead to an inefficient market.   
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4.4 Article 4 – Charges for access to networks 
 

4.4.1  Article 4(1) 
 
35. It is somewhat unclear how this paragraph shall be applied. One possible 
interpretation is that all elements in the network charges should reflect actual costs. 
Interpreted in this way the paragraph will be complicated, particular with respect to a 
process harmonising the network charges. The EEA EFTA States therefore assume that 
this is not the intention.  
 

4.4.2  Article 4(2) 
 
36. The basic principles for the charges should be to achieve efficient use and 
development of the network and thus give efficient locational signals that also will give 
the right incentives for location of generation and load. The proposal should therefore be 
strengthened on this point, by including that the tariff applied to generators and 
consumers shall provide efficient locational signals. 
 
37. Regarding the issue of how the charges for access to networks should be 
distributed between generators and consumers, the EEA EFTA States do not find it 
appropriate to demand that the proportion of network charges borne by generators shall be 
lower than the proportion borne by consumers. The EEA EFTA States suggest that this 
proposal should be reformulated so that the proportion of network charges borne by 
generators may be lower than the proportion borne by consumers. 
 

4.4.3  Article 4(4) 
 
38. As emphasised in the comments to Article 4(2), network charges that give 
efficient locational signals are important to achieve efficient use and development of the 
network. Article 4(4) can be understood to mean that if efficient locational signals are not 
in place, then charges for access to national networks can be applied, depending on the 
country of destination or origin of the electricity. In the opinion of the EEA EFTA States, 
such an interpretation cannot correspond to the intention of this Regulation. To achieve a 
real integrated internal electricity market it is of great importance that there are no cross-
border charges for export and/or import of electricity. 
 

4.5 Article 6 – Congestion management 
 
39. The EEA EFTA States view it that it is appropriate that the Regulation facilitates 
construction of interconnectors. The EEA EFTA States, however, find it difficult to make 
detailed comments on paragraphs 7-9 of this article because of the rewriting of these draft 
provisions since the amended Commission proposal was published. The EEA EFTA 
States underline that the exceptions in this article must take into account, inter alia, 
efficiency in power exchanges and the charges to the transmission system users. The EEA 
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EFTA States reserve their positions on this point, bearing in mind changes that are 
understood to have been proposed during the Council negotiations. Such changes concern 
the new criteria for exemptions, and the procedure selected to grant exemptions from the 
basic rules of regulated third party access for new energy infrastructure developments, 
and the EEA EFTA States will hold their scrutiny reservation until a final agreement on 
new text is reached in the Energy Council. These comments also relate to relevant 
provisions of the amended directive on electricity.  
 

4.6 Article 7 – Guidelines 
 
40. The guidelines should not be more detailed than what is absolutely necessary. The 
basic question from the EEA EFTA States is which proportion of the competence for the 
guidelines should be defined in a comitology procedure, and which specific details should 
be left to subsidiarity, i.e., to the national regulators. The point of departure for EEA 
EFTA States would be that as much as possible to be left to the national regulators, but 
there are clearly situations where instruments to solve issues between governments should 
be in place. Article 7 on guidelines raises several questions as to the competence of 
national governments and the Commission competences that, from the perspective of the 
EEA EFTA States, seem unresolved and unclear at this point in time. It is therefore 
necessary for the EEA EFTA States to hold a scrutiny reservation on the content and 
scope of this article until a more precise direction of this article is defined, including the 
link to the comitology procedure in Article 12.  
 

4.6.1  Article 7(2) 
 
41. The article determines that the guidelines should include appropriate rules leading 
to a progressive harmonisation of the charges applied to generators and consumers under 
national tariff systems. This rule is in itself not problematic, but due to the major 
differences among the Member States both in levels of tariffs and structure, it will be a 
great challenge for the Commission to develop adequate principles for this harmonisation 
process.  
 
42. The EEA EFTA States welcome a more precise definition of this harmonisation 
process. Efficient use and development of the infrastructure must be given the highest 
priority in this respect.  
 

4.7 Article 9 – Provision of information 
 
43. In order to ensure that the information collected by the Commission from the 
Member States or national regulatory authorities is comparable and consistent, it should 
be considered to give the TSOs or ETSO the responsibility to present the information 
demanded.  
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4.8  Article 12 - Committee 
 
44. The EEA EFTA States take note of the proposal to establish a committee to assist 
the Commission. The committee will deal with issues that are very important for the 
functioning of the internal market in electricity, of which the EEA EFTA States are also 
part. The EEA EFTA States therefore view it as very important to be able to participate in 
the proposed committee with full participation rights, in line with the provisions of the 
EEA Agreement (reference is made to Articles 99-101 EEA). However, the EEA EFTA 
states still have under scrutiny reservation the type of comitology procedure that is chosen 
in the final agreement on the Regulation, since this has a bearing on the competences of 
Member States vis-à-vis the Commission. The comitology procedure and type of 
committee will also have an impact on the representation from national levels. It is noted 
that it is still not clear from the proposals who would be the appropriate members in the 
committee structure. 
 

4.9 ANNEX – Guidelines on the management and allocation of available 
transfer capacity of interconnections between national systems 

 
45. It is of utmost importance that the TSOs do not differentiate between different 
types of cross-border transactions, whether they are physical bilateral contracts, or bids 
into foreign organised markets. The method for allocating scarce transmission capacity 
must be transparent and not related to the different types of contracts, but to the physical 
flows. 
 
46. It is also important that the explicit auctions are organised in such a way that they 
do not lead to problems related to any dominant position of market participants, and that 
the pricing of the capacity and the auction facilitate an efficient power exchange.  
 
47. According to the proposed regulation regarding the position of long-term 
contracts, priority access rights to an interconnection capacity cannot be assigned to those 
contracts that violate Articles 81 and 82 of the EC Treaty. Provided that the long-term 
contracts are not in defiance of the relevant provisions in the EEA framework, the EEA 
EFTA States assume that the parties in a long-term power exchange agreement can go 
through with the agreement. It should therefore be clarified that the general principles 
such as “use it or lose it”, and general provisions regarding congestion management and 
transparency will not be applied on interconnections based on such long-term contracts.   
 

*  *  *  *  * 
 
 


