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EXECUTIVE SUMMARY 
 
The EEA EFTA States are of the opinion that the question of EEA relevance of the 
proposed Community directive needs to be further scrutinised.  As regards the 
substance of the proposal, the EEA EFTA States are generally familiar with the 
concept of minimal default interest rates set by law to the extent that such rules 
remain non-mandatory.  Measures regarding issues such as the retention of title, 
national procedural law or even public procurement which are not directly linked 
with the setting of minimal default interest rates should, however, in any event be 
avoided. 
 
 
I INTRODUCTION 
 
1. On 25 March 1998, the Commission presented a proposal for a European 
Parliament and Council Directive combating late payment in commercial transactions 
(COM(1998) 126 final).  An amended proposal was adopted by the Commission on 29 
October 1998 (COM(1998) 615 final) after the first reading by the European Parliament. 
 
2. The  EEA EFTA States have noted that both the initial and the amended 
proposals by the Commission are marked as texts with EEA relevance.  They have 
therefore closely followed the preparatory work undertaken by the Community in view 
of adopting the proposed directive.  The EFTA side received a comprehensive briefing 
by DG XXIII regarding the proposal at the meeting of Subcommittee V on legal and 
institutional questions on 16 December 1998.  Subsequent discussions have taken place 
on the EFTA side in the same forum as well as in other bodies under the Standing 
Committee of the EFTA States. 
 
3. At this juncture, the  EEA EFTA States have not yet come to a conclusion as to 
whether the proposed directive on late payment would actually be EEA relevant once it 
has been adopted.  On the one hand, they have taken note of the Commission's findings 
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that late payments are hindering the smooth functioning of the Single Market and 
prevent SMEs from benefiting fully from the opportunities offered by the Single 
Market.  They have further noted that the present proposal aims at avoiding distortions 
of competition which are incompatible with the proper functioning of the Internal 
Market.   On the other hand, the EFTA EEA States wonder whether these concerns 
justify a Community action in view of the principle of subsidiarity. They are also aware 
that the proposed directive would be adopted under Article 100a of the EC Treaty.  
Whilst the EEA Agreement does not contain any general provision similar to Article 
100a TEC, it contains a number of fundamental provisions pertaining to the free 
movement of goods (including energy), persons, services and capital and rules about 
competition, state aid, public procurement, intellectual, industrial and commercial 
property, social policy, consumer protection, environment, statistics and company law.  
So far, the  EEA EFTA States have met certain difficulties in identifying an appropriate 
legal basis under the EEA Agreement for a possible incorporation of EC legislation on 
late payment.  The legal experts on the EFTA side continue, however, to look into the 
matter; when doing so, they would also be prepared to consider any views from the EC 
side on this issue. 
 
4. Notwithstanding the foregoing caveats, the  EEA EFTA States are nevertheless 
prepared, for all intents and purposes, to comment on the proposed directive combating 
late payments already at this stage.  The following comments are submitted in 
consideration of the proposal being marked as a "Text with EEA relevance" and on the 
basis of the information and consultation procedures provided for in the EEA 
Agreement (see Article 99 EEA). 
   
 
II GENERAL REMARKS 
 
5. In a nutshell, the  EEA EFTA States' position as regards the substance of the 
proposal is as follows: 
 
as regards the main feature of the proposal, i.e. the introduction of a minimal interest 
rate to be applied throughout the Community in the case of late payment unless 
otherwise specified in the contract, this would seem to be compatible with the 
legislation in the  EEA EFTA States; however, to mention the most salient points, 
 
• the limitation to commercial transactions is based on a two-tier concept which is not 

known in some EEA EFTA States where late payment rules also apply to  
transactions between private persons, 

 
• there should be no automatic amendment in the default interest rate every time the 

central bank changes the interest rate, 
 
• the minimum margin of 8 percentage points should be reduced, 
 
• there should be no provisions about the retention of title, 
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• there should be no provisions regulating national procedural law, 
 
• there should be no provisions regarding public procurement, 
 
• there should be no provisions which, actually or potentially, limit the freedom of 

contract. 
 
 
III THE PROPOSAL: ARTICLES 
 
Article 3 para. 1 lit. a (Default date) 
 
6. The default date should not be governed by the Directive but rather left to 
national law.  It is sufficient if Article 3 regulates the moment from which the interests 
start to run.  This time period should be one month. 
 
 
Article 3 para. 1 lit. b (Receipt of invoice) 
 
7. This provision should be deleted because it clashes with national provisions, as 
in force today in several States, under which the relevant time periods are generally 
calculated from the date of invoice unless the buyer or seller is able to proof that the 
invoice has been received on a different date.  By deleting the provision, the somewhat 
arbitrary presumption of receipt on the fifth calendar day following the date of the 
invoice would automatically become obsolete. 
 
 
Article 3 para. 1 lit. d and e (Bill of exchange) 
 
8. These two provisions are considered to be out-of-date in the sense that the use of 
bills of exchange has become rare in today's commercial world; both articles should 
therefore be deleted.  The  EEA EFTA States understand  that the deletion of Article 
3(1)(d) and (e) of the proposal is already under consideration on the EC side.    
 
 
Article 3 para. 1 lit. f (Interest entitlement) 
 
9. It should be made clear that the creditor is not entitled to interest if he has 
rendered payment by the debtor impossible ("Gläubigerverzug"/"demeure du 
créancier").  This could be done by adding "despite the creditor's preparedness to 
accept such amount" at the end of Article 3(1)(f).  
 
 
Article 3 para. 1 lit. h (Interest rate) 
 
10.   The purpose of the directive should be satisfied with a lower margin than 8 
percentage points.  The margin should be between 3 to 5 percentage points. 
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Article 3 para. 1 lit. i (Automatic adjustment of interest rate) 
 
11. The default interest rate should not change automatically every time the interest 
rate of the central bank is changed.  This is important since the interest rate of the 
central bank might change quite often.  It should be left to the State to determine at 
which intervals the default interest rate should be adjusted in accordance with the 
reference rate.  Such discretion would ensure a necessary level of predictability in 
commercial transactions. 
 
 
Article 3 para. 1 lit. j (Additional compensation) 
 
12. In some contracts, the parties agree on penalties.  Under several national laws, 
the creditor is only entitled to compensation in addition to agreed penalties to the extent 
that the amount of interest and compensation exceeds the penalty amount.  The 
proposed directive should, therefore, not contain any rules on compensation other than 
those on interest for late payment.  Alternatively, the following additional wording 
could be added at the end of Article. 3(1)(j) in order to protect penalties which are valid 
under national laws: "to the extent that compensation does not already result from other 
remedies". 
 
 
Article 4 (Retention of title) 
 
13. This provision should be deleted.  National laws contain very specific rules on 
this issue.  Some legal orders for instance do not allow to constitute contractual 
collateral regarding products intended for resale.  In the view of the  EEA EFTA States, 
it would be inappropriate to regulate the retention of title in the proposed directive as 
this is not directly linked with late payment. 
 
 
Article 5 (Accelerated recovery procedures) 
 
14. This provision would not seem to be linked directly with the aim of the directive 
either.  It should therefore be deleted.  Otherwise, the proposed procedure should at least 
only apply to claims up to a certain amount of debt. 
 
 
Article 6 (Simplified procedures for small debts) 
 
15. Again, the need to include such a provision in a directive on late payment in 
commercial transactions is not demonstrated.  Consequently, Article 6 should be deleted 
as well.  The  EEA EFTA States have taken note that the deletion of this provision is 
under discussion on the EC side. 
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Articles 7 and 8 (Public procurement) 
 
16. The  EEA EFTA States are of the opinion that public procurement is a special 
item which is different from the main thrust of the proposed directive which aims at 
situations arising under private law.  It is not by coincidence that EC public procurement 
rules are dealt with in detail in separate legal acts which can actually be found in a 
separate Annex to the EEA Agreement insofar as they are EEA relevant.  Articles 7 and 
8 would not fit well into a framework legislation on late payment in commercial 
transactions and should be deleted.   
 
17. It seems that the EC side is considering a replacement of Articles 7 and 8 by an 
alternative solution introducing a mechanism under which so-called "excessively unfair" 
terms of contract regarding the definition and consequences of late payment would be 
invalid.  The  EEA EFTA States would expect such a vague Community-wide concept 
to affect adversely the freedom of contract which is of a fundamental importance.  The 
effects might be all the more negative given that there would apparently be total 
discretion as to the assessment of what actually are "excessively unfair" terms.  This 
would put the homogeneity of the Internal Market at stake and might lead to distortions 
of competition.  While certain terms governing late payment might still be valid in 
Country A, the same terms might be invalid in Country B.  Such discrepancies resulting 
from different assessments of identical circumstances are to be avoided by all means.   

 
 

 
*  *  *  *  *  * 


