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proposal for a Directive of the European Parliament and of the Council on the 
posting of workers who are third–country nationals for the provision of cross-
border services and proposal for a Council Directive extending the freedom to 
provide cross-border services to third-country nationals established within the 

Community 

EXECUTIVE SUMMARY 

The EEA EFTA States are of the opinion that the proposal for a Council Directive 
extending the freedom to provide cross-border services to third-country nationals 
established within the Community is not EEA relevant. As concerns the proposal 
for a Directive of the European Parliament and of the Council on the posting of 
workers who are third-country nationals for the provision of cross-border services, 
the EEA EFTA States are of the preliminary view, subject to closer scrutiny, that 
some aspects of the second proposal might be relevant to the EEA. While the 
EFTA side has taken note with interest of the substance of the second proposal, 
certain provisions do not seem to be quite practical. It is therefore suggested to 
delete or amend those provisions. 

I INTRODUCTION 

1. The Commission adopted on 27 January 1999 two proposals1 concerning the
facilitation for the cross-border provision of services. The first is a proposal for a
Directive of the European Parliament and of the Council on the posting of workers who
are third-country nationals for the provision of cross-border services and the second is a
proposal for a Council Directive extending the freedom to provide cross-border services
to third-country nationals established within the Community. Both texts as published in
the Official Journal have been marked with EEA relevance.

2. In view of the information and consultation procedures provided for in the EEA
Agreement, the EEA EFTA States are pleased to submit comments on the two
proposals. Legislation in the area of free movement of services is covered under Chapter
3 on Services of the EEA Agreement. Following a meeting with the Commission on 7
September, the EEA EFTA States would like to comment on the EEA relevance of both

1 COM(99)0003, 27.01.1999, OJ C 67, 10.03.1999, p.12 
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proposals and to assess the content of the proposal for a Directive on the posting of 
workers who are third-country nationals for the provision of cross-border services. 
 
 
II EEA RELEVANCE 
 
3. Following close scrutiny of the two proposals, the EEA EFTA States are of the 
opinion that the proposal for a Council Directive extending the freedom to provide 
cross-border services to third-country nationals established within the Community is not 
EEA relevant. This seems to be evident as the proposal falls outside the scope of Article 
36 of the EEA Agreement, which only covers service providers who are nationals of an 
EEA country. In the opinion of Norway, Article 3.4 of the said proposal is positive as it 
would ensure equal application of the directives concerning the mutual recognition of 
diplomas, certificates and other qualifications acquired within the Community. 
 
4. The proposal for a Directive of the European Parliament and of the Council on 
the posting of workers who are third-country nationals for the provision of cross-border 
services might be EEA relevant to some extent, however, the proposal also relates to 
issues on visas, asylum and immigration which are outside the scope of the EEA 
Agreement. It is the opinion of the EEA EFTA States that some issues covered by 
Articles 2, 3 and 4 of the proposal, namely readmission (Art. 2(5)(2)) as well as visas 
(Art. 3(2)(a)), residence permits (Art. 3(2)(b) and equivalent documents (Art. 3(2)(d)) 
and further related issues (see Art. 3(1), 3(3) and 4(2)) are not EEA relevant. These 
matters stem from national immigration law, which does not fall within the ambit of the 
EEA Agreement. Moreover, the EEA EFTA States have come to the conclusion that 
Article 4 paragraph 1 of the proposal is not EEA relevant since it states that Member 
States shall not give more favourable treatment to service providers established outside 
the Community than to those established within the Community. In the view of the EEA 
EFTA States, this provision seems to deal with third-country relations, which in 
principle is not part of the EEA Agreement, as the latter does not provide for a common 
policy in third-country relations. Finally, it should be pointed out that the proposal 
applies to service providers established in a Member State, cf. Article 1. This might 
possibly be a wider circle of service providers than those covered by the EEA 
Agreement, cf. Article 36 and 34. 
 
 
III SPECIFIC COMMENTS ON PROPOSAL CONCERNING THE 

POSTING OF WORKERS WHO ARE THIRD-COUNTRY NATIONALS 
FOR THE PROVISION OF CROSS-BORDER SERVICES 

 
5. In general the EEA EFTA States believe that the proposal concerning the 
posting of workers who are third-country nationals for the provision of cross-border 
services is timely as it codifies existing case law and increases therefore the 
transparency in the field. The introduction of an “EC provision card” may be a useful 
instrument in order to facilitate national implementation of the relevant case law. The 
EEA EFTA States would, however, recommend the deletion of the provision which 
states that no Member State in which a service is provided may require from the posted 
worker or the service provider in his capacity as employer an entry or exit visa, cf. 
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Article 3 paragraph 2(a), as this provision does not seem to be based on existing case 
law. For all intents and purposes, the EEA EFTA States believe that a visa requirement 
provides the Member State in which a service is to be provided with an important 
control instrument that should not be eliminated. It is, however, important that such a 
requirement is administered in a way so as not to entail unnecessary burdensome 
procedures to the regular service provider. 
 
6. In view of increased transparency, the EEA EFTA States believe that the text 
should clearly indicate that the transport sector has been excluded from the proposal. A 
simple reference to Directive 96/71/EC of the European Parliament and of the Council 
concerning the posting of workers in the framework of the provision of services does 
not provide adequate information that this sector is excluded in particular as the 
decision to exclude this sector in Directive 96/71/EC was made in form of a statement 
when adopted in Council. Furthermore, given that temporary employment agencies 
should also be excluded from the proposal, the EFTA side would also suggest that this 
would be precisely stated in the text. 
 
7. As it seems not quite clear at the moment whether third-country nationals who 
have received work permits in an EU Member State due to a specific qualification or 
restricted to a specific post are covered, the EEA EFTA States would encourage that 
such persons be excluded from this proposal where the posting would be contrary to the 
basis on which the work permit was granted. 
 
8. In the view of Iceland the issue of a work permit, within the context of this 
proposal (Article 3 paragraph 2 (c)), should be subject to a closer scrutiny since it could 
impose a serious problem for the Icelandic labour market. 
 
9. As far as Liechtenstein is concerned, the proposal will need further scrutiny once 
the negotiations concerning the free movement of persons for Liechtenstein have been 
concluded. 
 
 
 

*   *   *   *   *   * 
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