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EFTA-ORGANER

EFTAS OVERVAKNINGSORGAN

VEDTAK I EFTAs OVERVAKNINGSORGAN 2012/EQS/4/01
nr. 176/11/COL
av 1. juni 2011

om 3 avslutte formell granskning med hensyn til finansieringen av treningssenteret ved
Kippermoen idrettssenter

(Norge)

EFTAs overvakningsorgan (heretter kalt Overvékningsorganet) har —

under henvisning til avtalen om Det europeiske okonomiske samarbeidsomrade (heretter kalt EQJS-
avtalen), serlig artikkel 61 og 62,

under henvisning til avtalen mellom EFTA-statene om opprettelse av et overvakningsorgan og en domstol
(heretter kalt overvaknings- og domstolsavtalen), serlig artikkel 24,

under henvisning til overvéknings- og domstolsavtalens protokoll 3 (heretter kalt protokoll 3), serlig del
I artikkel 1 nr. 2 og del II artikkel 4 nr. 4, 6 og 7 nr. 3,

etter & ha oppfordret interesserte parter til & inngi kommentarer i henhold til disse bestemmelser(!), og etter
4 ha tatt disse kommentarene i betraktning,

og ut fra folgende betraktninger:

I. FAKTISKE FORHOLD
1. Framgangsmate

Ved brev av 27. januar 2009 (dok. nr. 506341) ga norske myndigheter melding om finansieringen
av treningssenteret ved Kippermoen idrettssenter ("KIS™) i samsvar med protokoll 3 del I
artikkel 1 nr. 3.

Etter diverse brevvekslinger underrettet Overvékningsorganet norske myndigheter ved brev av
19. desember 2009 (dok. nr. 538177) om sitt vedtak om 4 innlede formell granskning i henhold til
overvaknings- og domstolsavtalens protokoll 3 del I artikkel 1 nr. 2 med hensyn til finansieringen
av treningssenteret ved KIS.

Ved brev av 23. februar 2010 (dok. nr. 547864) oversendte norske myndigheter sine kommentarer
til apningsvedtaket.

Overvakningsorganets vedtak nr. 537/09/COL om 4 innlede formell granskning ble kunngjort
i Den europeiske unions tidende og E@S-tillegget til Den europeiske unions tidende.(*)
Overvakningsorganet oppfordret interesserte parter til 4 inngi kommentarer.

(") EUT C 184 av 8.7.2010, s. 5, og E@S-tillegget nr. 35 av 8.7.2010, s. 1.
(® Se fotnote 1.
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Overvakningsorganet mottok kommentarer fra det norske Treningsforbundet(®) samt fra European
Health & Fitness Association ("EHFA”). Den 2. november 2010 holdt Overvakningsorganet et
mete med Treningsforbundet. Ved brev av 20. september 2010 (dok. nr. 567099) og 9. november
2010 (dok. nr. 576711) oversendte Overvakningsorganet kommentarene og de opplysningene
som var gitt under metet til norske myndigheter, som ga sine kommentarer ved brev av 10. januar
2011 (dok. nr. 582713).

Norske myndigheter kom med ytterligere kommentarer ved brev av 14. mars 2011 (dok.
nr. 590193) og 22. mars 2011 (dok. nr. 591454), samt e-post av 28. mars 2011 (dok. nr. 592463).

Kippermoen idrettssenter (KIS) og treningssenteret der

Som nevnt i vedtak nr. 537/09/COL ble KIS opprettet pad 1970-tallet. Det ligger i Vefsn kommune
i Nordland fylke. Senteret eies av kommunen og er ikke organisert som egen juridisk person.

Opprinnelig bestod KIS av en innenders svemmehall, et solarium, en idrettshall, samt et
treningssenter med begrenset utstyr. I lapet av drene 1997-1999 og igjen i 2006-2007 ble KIS
og treningssenteret utvidet.

Finansieringen av KIS og treningssenteret

Etter opprettelsen pa 1970-tallet har KIS blitt finansiert ved brukerbetaling og over det kommunale
budsjettet. Brukerne bidrar til finansieringen ved & betale for tilgang til fasilitetene. Kommunen
kontrollerer fullt ut prisene, typene av billetter som tilbys og hvordan inntektene fordeles. Selv
om billettprisene har veaert justert gjennom érene, er brukerbetalingen ikke tilstrekkelig til & dekke
alle driftskostnadene til KIS. Underskuddet dekkes over kommunebudsjettet i samsvar med
kommunestyrets budsjettvedtak.

Nye opplysninger framlagt av norske myndigheter
Betaling fra brukerne av treningssenteret

I vedtak nr. 537/09/COL anmerket Overvakningsorganet at KIS, siden det ble opprettet pa
1970-tallet, var blitt finansiert av brukerbetaling og over det kommunale budsjettet.(*) I
forbindelse med den formelle granskningen har norske myndigheter klargjort at brukerne bare
ble avkrevd betaling for tilgang til enkelte av fasilitetene pa KIS (bl.a. svemmebassenget), men
at alle kunne bruke treningssenteret gratis fram til 1996, da kommunen begynte a ta betalt av
brukerne.(®)

Utvidelsene i 1997-1999

I vedtak nr. 537/09/COL merket Overvékningsorganet seg at KIS som helhet ble utvidet i 1997,
og at denne utvidelsen ble finansiert bl.a. med et 1an pd NOK 10 millioner. Overvakningsorganet
hadde ikke mottatt detaljerte opplysninger om lénet og i hvilken grad, om noen, treningssenteret
ved KIS net godt av 1&net.(®) Under den formelle granskningen klargjorde norske myndigheter
at lanet belop seg til NOK 5,8 millioner og ikke NOK 10 millioner slik det var angitt i
apningsvedtaket.(’) Videre klargjorde norske myndigheter at kommunen ikke fikk 1&net for &
finansiere utvidelsen av treningssenteret, men for bl.a. & bygge en ny fotballarena, kjent som
Mosjehallen, til en totalkostnad av NOK 14 millioner.()

I 1997-1999 ble treningssenteret utvidet, og KIS kjopte nytt utstyr (vektloftingsutstyr,
ergometersykler og diverse andre treningsapparater) for et samlet belop pa omkring
NOK 870 000 (ca. EUR 109 000).(°)

(®) Tidligere Norsk Treningssenterforbund.

(*)  Vedtakets kapittel 1.2.2.

(°) Se e-post fra norske myndigheter av 28.3.2011 (dok. nr. 592463).
(°) Kapittel 1.2.2 og 11.1.3 i vedtak nr. 537/09/COL.

(7)  Se brev fra norske myndigheter av 23.2.2010 (dok. nr. 547864), s. 6.
(®) Ibid.s. 2,6 0g 8.

() Ibid. s. 7-9.
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4.1

Utvidelsene i 20062007
Norske myndigheter har ogsa gitt nye opplysninger om utvidelsen av KIS i 2006-2007.

I 2005 besluttet myndighetene & utvide treningssenteret ved & oppfere et nytt anneks knyttet til
de eksisterende bygningene til KIS. Formalet var & gi mer brukervennlig tilgang til senteret.
Samtidig besluttet kommunen & oppgradere de eksisterende fasilitetene i lopet av prosessen.
(1% Sammenknyttingen og oppgraderingen av de eksisterende bygningene ble gjort for & sikre at
standarden pa tilbudet til KIS ville veere pa nivd med tilsvarende sentre.(')

1 2006-2007 ble KIS og treningssenteret derfor oppgradert og utvidet med et nytt anneks
(Mellombygningen). Den samlede kostnaden for utvidelsen var pa ca. NOK 14,2 millioner. Det
ble utarbeidet en kostnadsfordelingsplan for & sikre at treningssenteret dekket sin forholdsmessige
del (ca. 80 %)('?) av kostnadene ved utvidelsen. Den gjenveerende andelen (ca. 20 %) skulle
dekkes ved andre metoder, ettersom disse kostnadene ikke var relatert til treningssenteret, men til
andre fasiliteter ved KIS. I sitt vedtak om & innlede formell granskning bemerket Overvéknings-
organet at treningssenteret ikke hadde dekket sin fulle andel av lanekostnaden for 2008, i henhold
til kostnadsfordelingsplanen. Norske myndigheter har senere klargjort at treningssenteret faktisk
dekket de fulle kostnadene av ldnet i 2008, ved & overfore arsoverskuddet til kommunen.('?)

Ikke finansiering av midler fra Nordland fylke

P& grunnlag av de opplysninger Overvakningsorganet hadde pa tidspunktet for &pningsvedtaket,
kunne det ikke utelukkes at treningssenteret ved KIS hadde mottatt midler fra Nordland
fylkeskommune.('*) Norske myndigheter ble derfor bedt om & gi opplysninger i denne forbindelse.
Gjennom disse opplysningene fra norske myndigheter er det né klarlagt at treningssenteret ved
KIS ikke er blitt finansiert av Nordland fylkeskommune.('5)

Grunner til 4 innlede formell granskning

Overvéakningsorganet innledet formell granskning ettersom det var tvil om finansieringen av
treningssenteret ved KIS utgjorde statsstotte i betydningen av E@S-avtalens artikkel 61. Videre
var Overvékningsorganet i tvil om finansieringen av treningssenteret, dersom den skulle bli
oppfattet som statsstette, kunne anses & vare i samsvar med E@S-avtalen pa grunnlag enten
av artikkel 59 nr. 2 som stette til en tjeneste av allmenn gkonomisk interesse, eller alternativt
pa grunnlag av artikkel 61 nr. 3 bokstav c) som stette til & finansiere kulturelle eller regionale
aktiviteter.

Norske myndigheter meldte finansieringen av treningssenteret til Overvakningsorganet i
januar 2009. Det ble ikke gitt opplysninger som ville berettige en forelopig konklusjon om
at finansieringen av treningssenteret, dersom den skulle bli ansett som statsstotte, utgjorde
eksisterende stotte i henhold til protokoll 3 del I artikkel 1 nr. 1. Med tanke pa den tvil
Overvékningsorganet hadde, ble det derfor innledet formell granskning i henhold til artikkel 1
nr. 3 og nr. 2.

Kommentarer fra tredjeparter

Overvakningsorganet har mottatt kommentarer fra to tredjeparter: EHFA og Treningsforbundet.
Kommentarer fra European Health & Fitness Association ("EHFA”)

EHFA er en uavhengig, ikke-fortjenestebasert organisasjon som representerer interessene til
helse- og treningssenterbransjen i Europa. Organisasjonen framholder at treningssentre ber

behandles pa likt grunnlag enten de er privat eller offentlig eid, og at offentlig eide treningssentre
ikke ber gis fordeler i strid med E@S-avtalens artikkel 59.

(1% Se Vefsn kommunestyres vedtak 10/05 og 152/05, vedlegg 2 til dok. nr. 547864.
(") Se brev fra norske myndigheter av 23.2.2010 (dok. nr. 547864), s. 10.

('?) Se brev fra norske myndigheter av 9.9.2009 (dok. nr. 529846), s. 2-4.

("3) Se brev fra norske myndigheter av 23.2.2010 (dok. nr. 547864), s. 12.

(') Kapittel II.1.1 i vedtak nr. 537/09/COL.

(%) Se brev fra norske myndigheter av 23.2.2010 (dok. nr. 547864), s. 19-20.
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Kommentarer fra det norske Treningsforbundet

Treningsforbundet er en norsk organisasjon for kommersielle treningssentre. Treningsforbundet
framholder at selektiv bruk av statsmidler til fordel for treningssentre pa det norske markedet
generelt vil utgjere statsstotte i henhold til E@S-avtalens artikkel 61 nr. 1, ettersom slik
finansiering vrir konkurransen og pavirker samhandelen innenfor E@S. For 4 underbygge dette ga
Treningsforbundet generell informasjon til Overvékningsorganet om markedet for treningssentre
i Norge.('%)

Videre framhevet Treningsforbundet at statsstette til offentlig eide treningssentre ikke kan anses
som forenlig med E@S-avtalens virkemate pd grunnlag av artikkel 59 nr. 2 som stette til en
tjeneste av allmenn ekonomisk interesse eller pa grunnlag av artikkel 61 nr. 3 bokstav c) som
stotte til kulturelle eller regionale aktiviteter, ndr samme stotte ikke gis pa like vilkar til privateide
treningssentre.

Kommentarer fra norske myndigheter

Norske myndigheter anser at finansieringen av treningssenteret ved KIS ikke utgjor statsstotte i
henhold til E@S-avtalens artikkel 61 nr. 1 av felgende grunner: i) treningssenteret mottar ikke en
selektiv fordel finansiert ved statsmidler; ii) senteret utgjor ikke et foretak, og iii) finansieringen
av treningssenteret pavirker ikke samhandelen mellom partene i E@S-avtalen.

I'tillegg framholder norske myndigheter at eventuell bruk av kommunale midler til treningssenteret
tilfredsstiller kravene i forordningen om bagatellmessig stotte(!7), og derfor ikke utgjor statsstotte i
henhold til E®S-avtalens artikkel 61 nr. 1.

Dersom Overvéakningsorganet skulle komme til at finansieringen utgjer statsstette, anser
norske myndigheter slik stotte som eksisterende stotte, ettersom KIS er blitt finansiert over
kommunebudsjettet og med brukerbetaling siden for E@S-avtalen tradte i kraft, og denne
finansieringsmaten er forblitt uendret siden dette.

Uavhengig av det ovenstdende anser norske myndigheter eventuell stotte som & vaere i samsvar
med E@S-avtalen pa grunnlag enten av artikkel 59 nr. 2 som stette til en tjeneste av allmenn
okonomisk interesse, eller alternativt pd grunnlag av artikkel 61 nr. 3 bokstav c) som stette til &
fremme kulturelle aktiviteter. Avslutningsvis framholder norske myndigheter at finansieringen
av utvidelsen av treningssenteret i 2006-2007 utgjer en form for regionalstette som er forenlig
pa grunnlag av artikkel 61 nr. 3 bokstav c), og under henvisning til Overvakningsorganets
retningslinjer for nasjonal regionalstette (2007-2013).('%)

II. VURDERING
Finansiering fra Vefsn kommune

Norske myndigheter meldte finansieringen av treningssenteret til Overvakningsorganet i
januar 2009. I meldingen framsatte norske myndigheter ikke argumenter om at finansieringen
av treningssenteret utgjorde eksisterende stotte, til tross for at meldingen inneholdt kopi av
stevningen fra rettsaken som gikk for norske domstoler der saksgkeren argumenterte omfattende
for at finansieringen av treningssenteret utgjorde ny stotte.(!%)

I vedtaket om & innlede formell granskning viste Overvakningsorganet til at finansieringsmaten
for treningssenteret (dekke det samlede underskuddet i KIS over kommunebudsjettet og fordele
inntektene fra billettsalget) var pa plass for E@S-avtalen tradte i kraft, og pa dette grunnlag
kunne synes & utgjere eksisterende stotte i betydningen av protokoll 3 del II artikkel 1 bokstav b)

(9

Se Overvakningsorganets brev av 9.11.2010 (dok. nr. 576711).

Kommisjonsforordning (EF) nr. 1998/2006 om anvendelsen av EF-traktatens artikkel 87 og 88 pa bagatellmessig stotte, innlemmet
i E@S-avtalens vedlegg XV nr. lea.

Retningslinjene er tilgjengelige pa Internett: http://www.eftasurv.int/?1=1&showLinkID=15125&1=1.

Se brev fra norske myndigheter av 27.1.2009 (dok. nr. 506341), s. 40.
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romertall 1).(*°) Endringer av eksisterende stotte utgjer imidlertid ny stette i henhold til samme
protokolls artikkel 1 bokstav c).

I sitt vedtak indikerte Overvakningsorganet at man ikke hadde mottatt tilstrekkelig detaljerte
opplysninger om de to utvidelsene av treningssenteret og endringene i systemet for fordeling av
billettintekter, og merket seg at disse faktorene kunne ha endret den eksisterende stotten til ny
stotte i henhold til samme protokolls artikkel 1 bokstav c).(*!)

I trdd med prinsippene fastsatt i EF-domstolens rettspraksis(*?) har Overvékningsorganet
behandlet tiltakene i henhold til reglene som gjelder for ny stette.

Enhver vurdering gjort i et apningsvedtak om hvorvidt et mulig stettetiltak utgjer ny eller
eksisterende stotte, er nedvendigvis bare midlertidig. Selv om Overvakningsorganet, pa
grunnlag av de opplysninger som var gitt, vedtar & innlede formell granskning pé grunnlag av
protokoll 3 del I artikkel 1 nr. 2, kan Overvakningsorganet i sitt endelige vedtak fortsatt konkludere
med at tiltaket, dersom det innebarer stotte, faktisk utgjer eksisterende stotte.(>*) Nar saken gjelder
eksisterende stotte, ma Overvakningsorganet folge framgangsmaten for eksisterende stotte.(>*) 1
et slikt tilfelle ville derfor Overvékningsorganet matte avslutte den formelle granskingen og
innlede framgangsméten for eksisterende stotte fastsatt i protokoll 3 del II artikkel 17-19.(%%)
Etter den sistnevnte framgangsmaten, og bare denne, ville Overvakningsorganet da vurdere om
et tiltak utgjor stotte, og om stetten i sa fall er forenlig med E@S-avtalens virkemate.

Som forklart ovenfor i dette vedtaks kapittel 1.2 har norske myndigheter gitt ytterligere
opplysninger om finansieringen og utvidelsene av treningssenteret ved KIS.

Ettersom treningssenteret ikke er finansiert som en egen enhet, kan finansieringen av dette ikke
vurderes uavhengig av finansieringen av KIS som sadan. Etter at KIS ble opprettet pa 1970-tallet,
er det blitt finansiert av brukerbetaling og over det kommunale budsjettet. Selv om kommunen
ikke innferte brukerbetaling for tilgang til treningssenteret for 1996, var slik brukerbetaling
blitt brukt for deler av KIS siden 70-tallet, sarlig svemmehallen. Pa dette grunnlag merker
Overvakningsorganet seg at finansieringssystemet for KIS som sédan ikke er endret.

Utvidelsen av treningssenteret i 1997-1999 var mindre omfattende enn det opplysningene som
opprinnelig ble gitt til Overvékningsorganet, tydet pad. Under den formelle granskningen har
norske myndigheter forklart at kommunen tok opp et lan pd NOK 5,8 millioner (ikke NOK
10 millioner), og at dette ikke ble brukt til renovering av treningssenteret. En relativt begrenset
utvidelse og renovering av treningssenteret, til en total kostnad av ca. NOK 870 000, som ble
utfort pa dette tidspunktet ble derimot finansiert med inntektene fra brukerbetalingen.

Selv om utvidelsen i 2006-2007 var mer omfattende, serget den bare for at tjenestene som
ble tilbudt var pa nivd med tilsvarende treningssentre. Fglgelig er typen av aktivitet som
treningssenteret tilbyr, bade for og etter utvidelsen, den samme, den tilpasses bare for & mete
utviklingen i sektoren og brukernes krav. Med treningssenteret ved KIS har kommunen vert
aktiv pa markedet for treningssentre bade for og etter E@S-avtalen tradte i kraft. Treningssenteret
har til tider blitt utvidet bare for & kunne tilby en tjeneste pa niva med hva som kan forventes fra
et treningssenter. Finansieringssystemet (brukerbetaling og tildelinger fra kommunebudsjettet)
og formélet (tilby treningsfasiliteter til befolkningen) er ikke endret.(*°) Disse utvidelsene har
heller ikke gjort det mulig for kommunen a ekspandere til nye markeder. I den forstand skiller
denne saken seg fra Kommisjonens vedtak i forbindelse med BBC Digital Curriculum.(*”) Den
saken gjaldt endringer som ble gjort i det eksisterende stottesystemet til fordel for det britiske
offentlige kringkastingsselskapet BBC. I den nevnte saken kom Kommisjonen til at endringene
i den eksisterende stetteordningen innebar ny stette, ettersom de gjorde kringkastingsselskapet

*)

e
)
@)
)
)

()
()

I henhold til protokoll 3 del II artikkel 1 bokstav b) romertall i) defineres eksisterende stotte som “all stotte som eksisterte for
EdS-avtalen tradte i kraft i vedkommende EFTA-stat, dvs. stotteordninger og individuell stotte som var iverksatt for og som fortsatt
gjelder etter EOS-avtalens ikrafitredelse.”

Kapittel 11.1.3 i vedtak nr. 537/09/COL.

Sak C-400/99 Italia mot Kommisjonen [2005] saml. 1-3657.

Ibid., nr. 47 og 54-55.

Sak T-190/00 Regione Siciliana mot Kommisjonen [2003] saml. II-5015, nr. 48.

Sak C-312/90 Spania mot Kommisjonen [1992] saml. I-4117, nr. 14-17 og sak C-47/91 Italia mot Kommisjonen [1992] saml. 1-4145,
nr. 22-25.

Se generaladvokat Trabucchis innlegg i sak 51/74 Hulst [1975] saml. 79.

Sak N 37/2003 (UK), tilgjengelig pa Internett: http://ec.curopa.eu/eu_law/state_aids/comp-2003/n037-03.pdf.
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i stand til & drive aktiviteter som manglet "neer tilknytning” til den eksisterende ordningen, og
gjorde BBC i stand til & gé inn pa utviklede markeder der de kommersielle akterene hadde liten
eller ingen eksponering overfor BBC som konkurrent.(>®)

P& grunnlag av det ovenstaende konkluderer Overvakningsorganet med at finansieringen
av treningssenteret ved Kippermoen idrettssenter med ressurser fra Vefsn kommune, i den
utstrekning den omfatter statsstotte, utgjor et system av eksisterende stette. En egen prosedyre for
eksisterende stotte er fastsatt i protokoll 3 del I artikkel 1 nr. 1. I henhold til denne bestemmelsen
skal Overvakningsorganet sammen med EFTA-statene lopende underseke alle eksisterende
statteordninger i disse statene. Det skal foresla for medlemsstatene alle formélstjenlige tiltak for at
E@S-avtalen gradvis skal utvikles og kunne virke.

Finansiering fra Nordland fylkeskommune

Som nevnt ovenfor har norske myndigheter klargjort at treningssenteret ved KIS ikke har
mottatt finansiering fra Nordland fylkeskommune. Folgelig har det ikke skjedd noen overforing
av statsmidler fra Nordland fylkeskommune, noe som er det forste av fire kumulative kriterier
som ma oppfylles for at et tiltak skal utgjere statsstotte i henhold til E@S-avtalen artikkel 61
nr. 1. Pa grunnlag av de opplysninger som nylig er gitt av norske myndigheter konkluderer
Overvakningsorganet med at treningssenteret ved KIS i denne sammenheng ikke har mottatt
statsstotte 1 henhold til E@S-avtalens artikkel 61 nr. 1 i form av fordeler finansiert ved statsmidler
(midler fra Nordland fylkeskommune).

Konklusjon

I henhold til nye opplysninger gitt av norske myndigheter har Nordland fylkeskommune
ikke gitt ekonomiske fordeler til treningssenteret ved KIS i tidsrommet som omfattes av den
inneverende formelle granskingen. Pa dette grunnlag konkluderer Overvakningsorganet med at
treningssenteret ved KIS ikke har mottatt statsstette fra Nordland fylkeskommune i det aktuelle
tidsrommet.

Videre har Overvakningsorganet konkludert med at i den utstrekning ressurser fra Vefsn
kommune har bidratt til finansieringen av treningssenteret ved KIS, og disse ressursene utgjer
statsstotte, har stetten blitt gitt under et system av eksisterende stotte. P4 grunnlag av den
ovennevnte vurderingen har Overvakningsorganet besluttet & avslutte den formelle granskningen,
og vil innlede prosedyren for vurdering av eksisterende stotte fastsatt i protokoll 3 del I
artikkel 1 nr. 1 og 2.

GJORT DETTE VEDTAK:

Artikkel 1

Den formelle granskningen med hensyn til finansieringen av treningssenteret ved Kippermoen idrettssenter
med midler fra Nordland fylkeskommune i lapet av perioden som granskes, er uaktuell og avsluttes derfor.

Artikkel 2

Den formelle granskningen med hensyn til finansieringen av treningssenteret ved Kippermoen idrettssenter
med midler fra Vefsn kommune avsluttes.

Artikkel 3

Dette vedtak er rettet til Kongeriket Norge.

(*%) Ibid., nr. 36.



26.1.2012 E@S-tillegget til Den europeiske unions tidende Nr. 4/7

Artikkel 4

Bare den engelske utgaven av vedtaket har gyldighet.

Brussel, 1. juni 2011
For EFTAs overvdkningsorgan

Per Sanderud Sabine Monauni-Tomordy

President Medlem av kollegiet
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Innbydelse til 4 sende inn merknader i henhold til protokoll 3 del I artikkel 1 nr. 2 i 2012/EQS/4/02
avtalen mellom EFTA-statene om opprettelse av et overvikningsorgan og en domstol
med hensyn til statsstotte tildelt tre islandske investeringsbanker gjennom forlengede

lan pa gunstige vilkar

EFTAs overvakningsorgan har ved vedtak 363/11/COL av 23. november 2011, gjengitt pa det opprinnelige
spraket etter dette ssammendraget, innledet behandling i henhold til protokoll 3 del I artikkel 1 nr. 2 i avtalen
mellom EFTA-statene om opprettelse av et overvakningsorgan og en domstol. Islandske myndigheter er
underrettet ved en kopi av vedtaket.

EFTAs overvékningsorgan innbyr med dette EFTA-statene, EU-medlemsstatene og interesserte parter til &
sende sine merknader til det aktuelle tiltaket innen en maned etter at dette ble offentliggjort, til:

EFTA Surveillance Authority
Registry

35, Rue Belliard

B-1040 Brussels

Merknadene vil bli oversendt islandske myndigheter. En part som ensker & fé sin identitet holdt fortrolig,
kan sende inn en skriftlig, begrunnet anmodning om dette.

Sammendrag
Framgangsmate

I juni 2010 mottok Overvakningsorganet en klage fra en interessert part om pdstétt ulovlig statsstette
fra den islandske stat til investeringsbankene Saga Capital og VBS. Etter anmodning mottok
Overvakningsorganet opplysninger om de aktuelle tiltakene fra islandske myndigheter ved brev av
30. september 2010 og 3. august 2011.

Faktiske forhold

Finansdepartementet inngikk 16. mars 2009 to avtaler med Saga Capital Investment Bank hf. om
ombytting av lan pa til sammen ca. ISK 19,7 milliarder. For det forste en laneavtale om ISK 3,2 milliarder
for tilbakebetaling av Den islandske sentralbank fordringer i forbindelse med Den islandske sentralbanks
kortsiktige lan med sikkerhet og, for det andre, en laneavtale om ISK 16,5 milliarder for & betale
kortsiktige fordringer i forbindelse med verdipapirutldnsordningen som Den islandske sentralbank tilbyr
pa vegne av statskassen til primare forhandlere av offentlige verdipapirer.

Tidligere gjeld i Den islandske sentralbank ble blant annet sikret gjennom obligasjoner utstedt av de tre
forretningsbankene Glitnir, Kaupthing og Landsbanki {slands. Etter at disse bankene kollapset i oktober
2008, ble verdien av den underliggende sikkerheten usikker, og investeringsbankene var ikke i stand til &
skaffe annen sikkerhet eller innfri gjelden.

Departementet inngikk 23. mars 2009 en lignende ldneavtale med investeringsbanken VBS hf. om
ISK 26,4 milliarder, som stammet fra Den islandske sentralbanks kortsiktige 1an med sikkerhet til VBS.
Departementet inngikk dessuten en laneavtale pa lignende vilkar med investeringsbanken Askar Capital
hf. om ca. ISK 6,3 milliarder.

Lanene skal tilbakebetales i lopet av de neste sju drene, med indeksregulering og en rente pa 2 % per ar.
Nér det gjelder gjeldsinnfrielse, har lanetakerne godtatt vilkdr som inneholder 12 punkter som skal oke
sannsynligheten for tilbakebetaling.

Malet med tiltakene er tosidig, for det forste a forseke a sikre statens enorme interesser ved & gjore utbyttet
av fordringsinndrivelsen sterst mulig og, for det andre, a gi finansinstitusjonene en mulighet til a finne ut
av problemene og komme seg ut av vanskelighetene.
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Vurdering

Lanene som staten har gitt kan synes & gi debitorene en forretningsmessig fordel ettersom rentene er
langt under markedsrentene. Overvakningsorganet tviler pa at statens ldnevilkar er i fullstendig samsvar
med framgangsmaten til en hypotetisk privat kreditor som ensker & fa sterst mulig utbytte av sin
fordringsinndrivelse. Tiltakene er selektive av natur og kan vri konkurransen og pavirke samhandelen i
E@S. Overvakningsorganets forelopige konklusjon er dermed at de innebzrer statsstette til i henhold til
E@S-avtalens artikkel 61 nr. 1.

Islandske myndigheter har ikke framlagt bevis som taler for at stotten er forenlig med E@S-avtalens
artikkel 61 nr. 3 bokstav b). Overvékningsorganet tviler pa at utldnsvilkérene kan anses som forenlige med
de relevante unntaksklausulene i E®S-avtalen.

Konklusjon

I lys av de ovenstdende betraktninger har Overvakningsorganet besluttet & innlede formell undersekelse
i henhold til protokoll 3 del I artikkel 1 nr. 2 i avtalen mellom EFTA-statene om opprettelse av et
overvakningsorgan og en domstol. Interesserte parter innbys til & sende inn sine merknader til det aktuelle
tiltaket innen en méaned etter at denne kunngjeringen ble offentliggjort i Den europeiske unions tidende.
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EFTA SURVEILLANCE AUTHORITY DECISION
No. 363/11/COL
of 23 November 2011

to initiate the formal investigation procedure provided for in Article 1(2) in Part I of
Protocol 3 to the Surveillance and Court Agreement with regard to state aid granted
to

three Icelandic investment banks through rescheduled loans on preferential terms

(Iceland)
The EFTA Surveillance Authority (“the Authority”),

HAVING REGARD to the Agreement on the European Economic Area (“the EEA Agreement”), in
particular to Articles 61 and Protocol 26,

HAVING REGARD to the Agreement between the EFTA States on the Establishment of a Surveillance
Authority and a Court of Justice (“the Surveillance and Court Agreement”), in particular to Article 24,

HAVING REGARD to Protocol 3 to the Surveillance and Court Agreement (“Protocol 3”), in particular
to Article 1(3) of Part I and Articles 4(4) and 6 of Part II.

Whereas:
I. FACTS
1. Procedure
1) By letter dated 22 June 2010, the EFTA Surveillance Authority (“the Authority”) received a

complaint from the Icelandic securities firm H.F. Verdbréf hf. alleging that the Icelandic Treasury
had in March 2009 granted unlawful state aid to the investment banks Saga Capital and VBS
through conversion of short-term debt with the Central Bank of Iceland (“the CBI”) to long-term
loans on favourable terms. The letter was received and registered by the Authority on 7 July 2010
(Event No 563424).

2) By letter dated 23 August 2010 (Event No 566722), the Authority requested additional
information from the Icelandic authorities.

3) By letter dated 30 September 2010 (Event No 571668), the Icelandic authorities replied to the
information request.

4) By letter dated 1 March 2011 (Event No 588538), the Authority again requested additional
information from the Icelandic authorities.

5) The case was also discussed in a meeting on state aid between representatives of the Authority
and of the Icelandic authorities in Reykjavik on 6 June 2011.

6) By letter dated 3 August 2011 (Event No 605881), the Icelandic authorities replied to the
information request.

2. Description of the measures

2.1 Background

7) The measures to be assessed in this decision are linked to the CBI’s collateral and securities
lending. As part of its role as a central bank and lender of last resort and in line with the

monetary policy of other central banks, the CBI provides short-term credit facilities to financial
undertakings in the form of collateral loans('), in accordance with the provisions of CBI rules

(") Collateral loans are also named repo loans, where repos or repurchase agreements are contracts in which the seller of securities,
such as Treasury bills, agrees to buy them back at a specified time and price.
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8)

9)

10)

2.2,

11)

12)

13)

pertaining thereto. Financial institutions have the option of requesting overnight loans or seven-
day loans against collateral that the CBI deems eligible. Among the debt instruments meeting the
requirements of the rules are Treasury instruments and financial undertakings’ debt instruments
fulfilling minimum criteria, including credit rating criteria.

In 2007 and 2008 collateral lending increased steadily, and the CBI became the financial
undertakings’ main source of liquidity. At year-end 2007, the balance of collateral loans stood at
302 billion ISK, its highest point until that time. Collateral loans peaked on 1 October 2008, just
before the collapse of the banks, when the CBI loaned 520 billion ISK to financial institutions.
Thus, at the time of the collapse of the three commercial banks in October 2008, the CBI had
acquired considerable claims against domestic financial undertakings, which were backed by
collateral of various types. At that time nearly 42% of the collateral for CBI loan facilities took
the form of Treasury guaranteed securities or asset-backed securities while some 58% of the
underlying collateral consisted of bonds issued by Glitnir, Kaupthing, and Landsbanki(?).

As a result of the banks’ failure, the value of the collateral diminished and it became clear that the
CBI had sustained losses due to unsound collateral. Following an authorisation by the Parliament,
the Treasury and the Central Bank concluded an agreement in January 2009, with effect as from
year-end 2008, according to which the CBI assigned a part of its claims of collateral loans against
financial undertakings, along with underlying securities, to the Ministry. The takeover was based
on the balance of the claims on 31 December 2008. The objective of the agreement was to ensure
that the CBI would have an acceptable equity position. The Treasury, as the owner of the CBI,
purchased securities with a book value of 345 billion ISK and paid for them with a government
bond in the amount of 270 billion ISK, but 75 billion ISK were written off in the CBI’s annual
accounts for 2008. Towards the end of 2009, it was decided to set up the Central Bank of Iceland
Holding Company (Eignasafn Sedlabanka [slands, ESI), and in February 2010 the Ministry of
Finance and the CBI agreed that the claims previously transferred by the CBI to the Ministry
should be transferred back to the CBI/ESI at a reduced price as of 31 December 2009.

As for securities lending, the Government Debt Management (GDM), which is administered by
the CBI, offers lending facilities to primary dealers of government securities. The purpose is
to improve market functionality and to maintain liquidity in the market for bond series that the
GDM is building up. The securities accepted by the GDM as collateral for the Treasury Bonds
and Bills are all government bonds and mortgage benchmark bonds traded electronically in the
secondary market. Other electronically traded securities may also be accepted depending on
criteria specified in the facility. The interest rate for these loans is based on the CBI repo rate. The
maximum contract period is 28 days.(?)

Conversion of short-term credit facilities to long-term loans

On 16 March 2009 the Ministry of Finance concluded two loan conversion agreements with Saga
Capital Investment Bank hf. amounting in total to approximately 19.7 billion ISK; firstly, a loan
agreement in the amount of 3.2 billion ISK for repayment of claims previously held by the CBI,
deriving from the CBI’s short-term collateral loans; and secondly, a loan agreement in the amount
of 16.5 billion ISK, to settle short-term claims of the securities lending facility which the CBI
offers on behalf of the Treasury to primary dealers of government securities.

On 23 March 2009 the Ministry made a similar loan agreement with VBS Investment Bank hf.,
amounting to 26.4 billion ISK. The debt stemmed from the CBI’s short-term collateral lending to
VBS.

The Ministry also concluded a loan agreement on similar terms with Askar Capital Investment
Bank hf, in the amount of approximately 6.3 billion ISK.

Q)
Q)

For an overview of developments in collateral loans, see the CBI’s Annual Report 2008, p. 9-11, available at http://www.sedlabanki.
is/lisalib/getfile.aspx?itemid=7076

For further details see Rules on Central Bank of Iceland securities lending facilities on behalf of the Treasury for primary dealers
dated 28 November 2008, available at http://www.lanamal.is/assets/nyrlanasysla/regluren08.pdf


http://www.sedlabanki.is/lisalib/getfile.aspx?itemid=7076
http://www.sedlabanki.is/lisalib/getfile.aspx?itemid=7076
http://www.lanamal.is/assets/nyrlanasysla/regluren08.pdf
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14)

15)

16)

17)

18)

19)

20)

The previous debt with the CBI was secured inter alia by bonds issued by the three commercial
banks, Glitnir, Kaupthing and Landsbanki Islands. Following the collapse of those banks in
October 2008, the value of the underlying security became uncertain and diminished severely.
From that time new collateral loans backed by securities of the failed banks were not granted and
the outstanding balance of CBI’s collateral loans declined.

The loan amounts were based on settlement of the respective liabilities in December 2008. The
repayment terms of the loans to Saga and VBS are identical. They are repayable over the next
seven years with indexation and an interest rate of 2% per annum. During the first two years, only
interest is paid and subsequently the loan is paid with even instalments over five years, on 27
December each year, starting on 27 December 2011 (first instalment) till 27 December 2015 (last
instalment). It is understood that the repayment terms of the loan to Askar Capital were similar,
except that the annual interest rate is 3%.

The above measures were based on the proposals of a Working Group which on 20 January
2009 submitted a memorandum to the Minister of Finance for the restructuring of debt owed by
financial undertakings due to collateral loan facilities with the CBI. The memorandum was based
on information regarding the financial undertakings and their ability to repay the debt.

The Authority has requested that the Icelandic authorities provide a full justification for the terms
of the loans. In their response the Icelandic authorities stressed that the agreements in question are
agreements on conversion and payment of debt that had fallen due. The rationale for the terms of
the loans was partly described by the Working Group’s memorandum referred to above.

The memorandum explains that upon the collapse of Iceland’s main commercial banks, enormous
uncertainty had emerged regarding the value of the collateral and the CBI’s possibility to dispose
of the collateral in order to settle the debt; the financial undertakings concerned were unable
to pay the debt in full. According to the Icelandic authorities it should be borne in mind that
at the time when decision was made on how to deal with the immediate problems of the said
undertakings, in early 2009, “the entire apparatus of the Icelandic authorities was preoccupied in
an effort to keep the country’s financial system operating and to protect the interests of deposit
holders. That task had to take priority over tasks relating to the financial reorganizations of non-
deposit-holding undertakings.”

The reply of the Icelandic authorities further states that “[w]hen deciding on the terms the Working
Group emphasized preserving the value of the claims, by indexing the claims [according] to the
national Consumer Price Index. In addition, taking into account e.g. that the undertakings’ short-
term ability to pay interest had diminished considerably following the damage already suffered
on their asset portfolios, it was evident that the assets and interim financial condition of the
undertakings would only be capable of supporting a minimum level of interest on the loan. Also
bearing in mind that bonds received by the undertakings from the commercial banks no longer
provided revenues in the form of interest payments, the interest paid was now an expense incurred
without any direct income to finance such an expense. However, it was considered inevitable that
despite this, the undertakings would have to pay interest. The interest would among other factors
serve as an incentive to encourage them to expedite their work on their financial restructuring.
As stated in the premise for the decision by the Working Group, the decision on the terms and
conditions of the interest did not center on what fair and normal return on equity should be,
since it was clear in advance that the undertakings in question were unlikely to repay in full
the liabilities in question. Instead, the Working Group focused on finding an interest percentage
sufficiently high to matter to the undertaking in question but not so high as to preclude the
possibility for repayment, thus removing the incentive for these undertakings to restructure their
finances.”

According to the loan agreements, collateral issued for the CBI loans shall remain in place for the
new loans, without the debtors being able to provide any significant new collateral to make up for
the collapse of the former. However, the borrowers have agreed to additional conditions for the
debt conversion listed in 12 points. Among these conditions are the following:
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21)

22)

23)

24)

— the debtors are not authorised to pay dividends, unless there is a corresponding down payment
of the loans,

— bonuses to their employees must be moderate,
— major risk commitments shall not exceed 20% of equity (CAD),

— the debtors are obliged to provide the lender with detailed quarterly reports on their
operations,

— the debtors’ CAD-ratios must not fall below 10%,

— the debtors must otherwise fulfil requirements of the Financial Supervisory Authority (FME)
and the CBI on their operational soundness and liquidity reserves.

In case the liquidity position of the debtors turns out to be unacceptable in the view of the CBI or
their CAD-ratios fall below 10%, the lender can require that the outstanding amount of the loans
together with interest and other relevant costs be converted to equity.

The purpose of the above conditions was to increase the likelihood of full recovery of the loans
and thus to safeguard the Treasury’s interests.

Should the borrowers fail to uphold the conditions while the loan remains unpaid the debt may
fall due in its entirety by a 30 day written notice to the borrower.

In view of publicly available information that the CBI had claims due to its collateral loan
facilities on several financial undertakings other than the three referred to above, the Icelandic
authorities have at the Authority’s request provided the overview set out in the table below of all
claims against financial undertakings, arising from collateral and securities lending, and owned
by the Asset Holding Company of the CBI.

Overview of CBI claims
Amounts in ISK

FME assumes Date of Last day of Claim lodged 10?;‘& evr?:l”go‘fds
power of board repite lodging claims (ISK) at fssue (ISK)
Deposit holding undertakings
Glitnir Bank 8 October 2008 22 April 2009 26 November 2009 9,572,694,410 NA
Kaupthing Bank 9 October 2008 22 April 2009 30 December 2009 352,875,238,957 NA
Landsbanki Islands 7 October 2008 22 April 2009 30 October 2009 101,122,143,559 NA
Sparisjodabanki Islands 21 March 2009 22 April 2009 3 November 2009 215,389,669,211 NA
Straumur 9 March 2009 18 July 2009 54,520,687,634 NA
SPRON 21 March 2009 | 30 October 2008 22 January 2010 48,938,174,394 NA
Total 782,418,608,165 NA
Non-deposit holding undertakings
Askar Capital 14 July 2010 14 July 2010 | 19 November 2010 6,920,861,716 6,263,728,463
Saga Capital NA NA NA NA 19,668,664,668
VBS 3 March 2010 3 March 2010 | 12 November 2010 29,805,002,600 26,430,402,976
Total 52,362,796,107
Total of claims lodged and nominal value of longer-term bonds 834,781,404,272
25) As can be seen, the total number of financial undertakings on which the CBI had such claims

was nine and the total amount of claims lodged plus the nominal value of longer-term bonds was
approximately 834.8 billion ISK. Six out of these were deposit holding undertakings, where the
claim amounted in total to 782.4 billion ISK, and three were non-deposit holding undertakings,
with a total nominal amount of debt at the time of issue of the long-term bonds of 52.4 billion
ISK. The table also provides an indication of the timing of public administration and of the
lodging of claims to the undertakings’ estates.
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2.3.

26)

2.4.

27)

2.5.

2.5.1.

28)

29)

30)

2.5.2.

31)

The objective of the measures

As for the objective of the measures, Iceland’s submission refers to a verbal response to an inquiry
in the Icelandic parliament, Althingi, on 4 March 2010, by the Minister of Finance where the
reasons for concluding the agreements with Saga Capital and VBS are explained in the following
manner (unofficial translation of the Ministry of Finance):

“[...] What the state did at the time in the case of these two smaller independent financial
undertakings was twofold. Firstly to try and secure the immense interests of the state amounting
to 26 bn for VBS and 16 bn for Saga Capital, which otherwise would have been lost, and
secondly to give these financial undertakings a chance to work out their matters and get
through the difficulties. It was of course our hope that this might happen and that both would be
accomplished, that these big interests would be as best preserved as possible, because presumably
the distinguished MPs understand that one does not let 40 bn go down the drain without rescue
efforts and on the other hand that the undertakings could subsequently work out their matters and
hopefully get back on track. [...]

Concluding the agreements was first and foremost an effort to maximise the Treasury's recovery
of the claim. ...”

National legal basis for the measures

According to the information submitted by the Icelandic authorities, the measures are based
on an authorisation from the Icelandic parliament in paragraph 7.20 of the state supplementary
budget for the year 2008, where the Minister of Finance, on behalf of the Treasury, is authorised
to purchase from the Central Bank of Iceland commercial papers which have been pledged to the
bank as collateral for loans as well as settling these claims in the most viable manner possible.

The beneficiaries
Saga Capital Investment Bank hf.

Saga was established under the name of Saga Capital Investment Bank hf. in the autumn of 2006
by a number of former staff members of the Icelandic commercial banks. The bank completed
a closed share offer in spring 2007 which resulted in approximately 60 shareholders(*). Saga
became a member of the Iceland Stock Exchange in April 2007 and was granted an operating
licence as an investment bank in August 2007.

Saga Investment bank is an independent financial undertaking providing a comprehensive range
of investment services, including corporate finance, securities brokerage, asset management,
bond issues and investment advice for companies, institutions and other professional investors.
Saga’s headquarters, which were previously in the town of Akureyri, northern Iceland, are now in
Reykjavik where the service division is located, including Corporate Finances, Capital Markets
and Investment Advisory, while support divisions remain in Akureyri.

Saga Capital’s total assets at year-end 2008 amounted to approximately 29.3 billion ISK.
Liabilities amounted in total to 23.1 billion ISK, the bulk of which consisted of borrowings
(22.4 billion ISK), most of which were loans from the Icelandic Government and the Central
Bank, amounting to approximately 20.4 billion ISK, while loans from other financial institutions
amounted to approximately 0.6 billion ISK and other loans were 1.4 billion ISK.

VBS Investment Bank hf.
The history of VBS Investment Bank (VBS fjarfestingarbanki hf.) dates back to 1996, with the

foundation of its predecessor, Verdbréfastofan hf, which was a securities firm. In December 2005,
the company received a license as an investment bank and adopted a new name at that time, while

(*)  According to the Saga Capital’s financial statements for the year 2008, its main shareholders were the following: Thorvaldur Ludvik
Sigurjonsson (12.07%), Sundagardar hf (10.3%), KEA eignir ehf (9.41%), Tammuz ehf (7.22%), AB-fjarfestingarfélag (5.15%),
Byr sparisjodur (4.74%), Gnupverjar ehf (4.10%), AB 150 ehf (3.09%), Sparisjodur Svarfdaela (3.09%), Gift fjarfestingarfelag ehf
(2.69%) and Sparisjodurinn i Keflavik (2.69%).
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32)

2.5.3.

33)

34)

2.6.

2.6.1.

35)

36)

the scope of its operations was also broadened. As from 1 January 2007, the operations of FSP
hf., an investment company owned by 20 savings banks, were merged with VBS. VBS took over
the asset portfolio of FSP, the equity of VBS expanded and the owners of FSP acquired 48%
shareholding in VBS.

By decision of 3 March 2010, the FME appointed VBS a provisional board of directors, and
by a ruling of the Reykjavik District Court on 9 April 2010, a winding-up procedure of VBS
was initiated, in accordance with Article 101 of Act No. 161/2002 on financial undertakings.
Before its collapse the operations of VBS consisted in offering financial services to corporations
and individuals in particular in the form of securities trading, asset management, financing of
investment projects, corporate consultancy and lending operations.

Askar Capital Investment Bank hf.

Askar Capital, which was part of the Milestone Nordic Financial Group, was established at the
end of 2006 after a series of mergers, building on the history of its founders as financial advisors.
The firm was granted a license to operate as an investment bank in August 2007. The bank
provided a range of complementary financial services in three units, Capital Markets, Real Estate
Investment Advisory and Asset Financing. Avant Asset Financing was a wholly owned subsidiary
of Askar Capital. The bank focused on alternative investments in emerging and niche markets.

Already in 2007, the bank experienced significant losses from investments in structured credit
(sub-prime) products with US mortgages as underlying assets. The verdict of the Supreme Court
of Iceland in June 2010 concluding that foreign currency denominated loans were illegal had
serious repercussions for the bank and its subsidiary, which filed for bankruptcy on 14 July 2010.

Subsequent developments
Restructuring of Saga Capital

In December 2009 a restructuring plan was approved by the shareholders of Saga, according
to which the bank was essentially divided into a “good bank” and a “bad bank”. The Icelandic
authorities explain the reorganisation by referring in particular to Saga’s annual report for 2009,
which describes the split in the following manner:

“[...] the operation of Saga Capital was divided into two sections so that the banking operations
were isolated in saga Capital investment Bank while certain assets, including bonds issued
by the fallen banks, were transferred to the company Hilda hf., a holding company owned by
the shareholders. Moreover, Hilda hf. took over the Bank's debt to the treasury in return for
transferred assets. As a result of this restructuring, the Bank's equity position is good and its
liquidity ratio is acceptable.

[-]

Upon the establishment of the companies, assets were transferred from the Bank to Hilda hf.,
including claims on the fallen commercial banks, in addition to shares in Faroe Islands Bank.
As consideration Hilda hf. took over a loan from Eignasafn Sedlabanka Islands (the Icelandic
Central Bank Asset portfolio), which had been previously granted to the Bank.”

The Authority has invited the Icelandic authorities to present their views on the possible
implications of Saga Capital’s financial restructuring for the security of the Treasury’s claims on
the bank and whether the value of claims might have been diminished by leaving them in the ,,bad
bank“. In their response, the Icelandic authorities refer to an agreement, dated 22 January 2010,
between the Icelandic State and Saga Capital on the financial reorganization of Saga Capital. The
agreement is based on the methodology of dividing the enterprise into an “operating bank” and an
“asset company”, where the “operating bank” is formed with the aim to retain the undertaking’s
goodwill and attract new investors.(°)

(°) The Icelandic authorities note that at the year-end of 2009 the management of Saga Capital had entered into preliminary negotiations
with two potential investors that had declared their interest in acquiring Saga Capital on the condition that unsolved problems from
the past would be kept outside the scope of the transaction.
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The Icelandic State’s conditions for participation in the restructuring of Saga Capital are set out
in Article 6 of the agreement. These include that the Icelandic State shall receive as collateral
all shares in the “operating bank”, and that no new liabilities could be assumed by the “asset
company”, of which the Icelandic State was the sole creditor. This would secure the Icelandic
State’s priority to all assets of the “asset company”.

According to the Icelandic authorities, these conditions would ensure the Icelandic State’s
priority rights to all potential upside realized from the division into “operating bank” and “asset
company”, in the form of increased value of the “operating bank”, thus increasing the recovery
potential of the claims in question.

All equity in the “operating bank” was pledged against the loan agreement, which was placed in
the “asset company*. Shortfall in the repayment of the loan in the “asset company*, would result
in losses for the equity holders in the “operating bank*“. According to the Icelandic authorities, the
value of the loan therefore did not diminish as a result of the bank’s reorganisation.

The Icelandic authorities point out that the repayment of the claim on Saga Capital has developed
favourably, with the claim being paid up faster than the terms call for. As of 3 August 2011, 4,986
million ISK have been paid in interest and down payment of the principal.

Saga’s operations and income have declined substantially in recent years. In 2008 the bank’s
net operating income amounted to approximately 1.9 billion ISK. This fell to approximately
1.0 billion in 2009 and 0.4 billion ISK in 2011. According to a news report on 31 August 2011,
MP Bank and Saga Investment Bank concluded an agreement on MP Bank’s acquisition of
Saga’s Investment Advisory division. The agreement covers consultancy concerning corporate
acquisition, sale and mergers as well as corporate and institutional financing services. The
agreement implies that Saga’s staff members responsible for the functions covered by the
agreement take up employment with MP Bank.(°)

On 20 October 2011, the FME announced that as from 3 October 2011, it had withdrawn
the operating license of Saga Investment Bank, as the undertaking no longer met statutory
requirements of minimum equity according to Act 161/2002 on financial undertakings(’).
However, the withdrawal of the license has, according to Saga, limited implications for the
undertaking’s operations as it had already sold off parts of its operations and withdrawn from
other licensed operations. Current operations related mostly to managing Saga’s asset portfolio
as well as resolution with creditors. These operations would continue.(®)

Position of the Icelandic authorities

As has already been explained in section 2.3 above, the Icelandic authorities consider that the
objective of the measures was twofold; firstly, to try to secure the immense interests of the
state by maximising the Treasury’s recovery of the claims, and, secondly, to give the financial
undertakings a breathing space and a chance to work out their matters and get through the
difficulties.

Iceland’s submission adds the following clarifications:

“The result was agreements on payment of the debt in 7 years on the condition that further
securities would be provided. The Ministry required that the agreements be inflation-adjusted
but would bear minimal interests. By this the undertakings would hopefully be in a position to
repay their debt. Enabling the undertakings to repay their debt rather than driving them bankrupt
or trying to conclude composition agreements was considered to be in the best interest of the
Treasury. Against this interest, the Icelandic authorities did not consider the bankruptcy of the
undertakings to safeguard the structure of competition in the market, regardless of whether it
might have protected certain competitors.

(°) See MP Bank's website on 31 August 2011: https://www.mp.is/um-mp-banka/utgefid-efni/frettir/nr/1561
(7)  See http://www.fme.is/?PagelD=14&NewsID=678
(®)  See http://www.mbl.is/vidskipti/frettir/2011/10/20/starfsleyfi_saga_fjarfestingarbanka_afturkallad/


https://www.mp.is/um-mp-banka/utgefid-efni/frettir/nr/1561
http://www.fme.is/?PageID=14&NewsID=678
http://www.mbl.is/vidskipti/frettir/2011/10/20/starfsleyfi_saga_fjarfestingarbanka_afturkallad/
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The Icelandic authorities have in responding to inquiries from the complainant in this case
and in replies to the Althingi ombudsman regarding the matter emphasised on the fact that the
agreements did not entail a state intervention as such, i.e. financing of the companies by the
Ministry, but agreements on the conversion and payment of debts that had fallen due. The debt
conversion loans were offered to small financial undertakings indebted to the Treasury due to
collateral loan facilities with the CBI and only those undertakings were eligible for the loans.

As described above the claims stemmed from normal lending operations of the CBI. Once the
claims fell due the CBI, and the Ministry when it took over the possession of the claims, were in a
position of a creditor holding a due claim. As creditors they sought the most favourable settlement
of these claims.”

The Icelandic authorities maintain that the purpose of converting the short-term debt to long-term
loans was to strengthen the likelihood of recovery of the collateralised debt and thus to better
secure the state’s interests. They submit that “no state aid can be involved when central banks
or public authorities actively pursue maximising the recovery of debt such as the one in question
on equivalent terms with regard to all undertakings involved. Any economic advantage entailed
in the recovery process is conferred on a non-selective basis. Thusly, the recovery of debt due to
collateral loan facilities with the CBI by the Ministry can only be described as a non-selective
measure.

Iceland furthermore argues that, when considering whether a private creditor in this situation —
as owner of claims on financial undertakings following a financial crisis - would have insisted
on the enforcement of the claim, due consideration should be taken of the situation of the State
as a creditor to the undertakings concerned as well as of the deteriorating securities held by the
Icelandic authorities to enforce the debts by other means and the relatively uncertain prospects of
the companies’ performance.

The Icelandic authorities maintain that the debt in question is being collected in an equal manner
towards all debtors, with the view in all cases to maximise recovery, and comparable claims are
being treated in a comparable manner. It is also maintained that the agreements under assessment
were effectively open to all undertakings in a comparable legal and factual situation. The
measures should therefore be considered to qualify as general measures, as they do not favour
certain undertakings or the production of certain goods. The fact that the measures are more
favourable to the two or three undertakings than the alternative of enforcing the debt to the point
of immediate bankruptcy does not change their nature as general measures.

It was the Ministry’s assessment at the time that the recovery of claims on small non-depository
financial institutions, stemming from collateral loan facilities with the CBI, would be better by
making available conditional agreements on the repayment of their debt. The conclusion of the
agreements was not an intervention as such but an appropriate response in the interest of the
Treasury as a creditor although resulting in a smaller value of the claims. Therefore, the measures
do not, according to the Icelandic authorities, constitute a method of financing an aid measure in
favour of the companies involved.

Should the Authority after assessing the information submitted still conclude that the measures in
question may have entailed state aid, the Icelandic authorities observe that such aid may qualify
for an exemptions under Article 61(3) of the EEA Agreement and the Authority’s Guidelines on
Rescue and Restructuring Aid. In addition to protecting the financial interests of the State as a
creditor the measures can be considered necessary to correct disparities caused by market failures
in the Icelandic financial market.
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II. ASSESSMENT
The presence of state aid

Article 61(1) of the EEA Agreement reads as follows:

“Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA
States or through State resources in any form whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the production of certain goods shall, in so
far as it affects trade between Contracting Parties, be incompatible with the functioning of this
Agreement.”

This decision focuses in main on the question whether the Treasury’s measures to convert short-
term claims to long-term loans on favourable terms are compatible with the state aid provisions
of the EEA Agreement. It is clear, nevertheless, that the state’s involvement as a major creditor
to the undertakings concerned, derives from earlier measures, namely the CBI’s short-term
collateral loans to financial undertakings and its securities lending, on behalf of the Treasury,
to prime traders of government securities. The background of the conversion loans is obviously
the breakdown in the CBI’s transaction with financial undertakings which in turn is related to
the collapse of the financial system. It is therefore appropriate to consider whether the initial
granting by the CBI of short-term credit facilities involved elements of state aid. In the following
paragraphs the Authority will therefore, firstly, consider whether those measures possibly
constitute state aid, and, secondly, examine in detail the loan conversion agreements in the light
of Article 61 EEA.

CBI and the Treasury short-term credit facilities

Paragraph 51 of the Authority’s banking guidelines(®) sets out provision on other forms of
liquidity assistance and central bank facilities in particular. On the latter the guidelines state that
“[t]he Authority considers that activities of central banks related to monetary policy, such as
open market operations and standing facilities, are not caught by the state aid rules. Dedicated
support to a specific financial institution may also be found not to constitute aid in specific
circumstances. Following the Commission's decision-making practice, the Authority considers
that the provision of central banks’ funds to the financial institution in such a case may be found
not to constitute aid when a number of conditions are met, such as:

- the financial institution is solvent at the moment of the liquidity provision and the latter is not
part of a larger aid package,

- thefacility is fully secured by collateral to which haircuts are applied, in function of its quality
and market value,

- the central bank charges a penal interest rate to the beneficiary,

- the measure is taken at the central bank'’s own initiative, and in particular is not backed by
any counter-guarantee of the state.” (')

The Icelandic authorities have underlined that the short-term credit facilities concerned belonged
to regular monetary policy and financial market measures of the CBI and to the Treasury’s regular
government debt management. Looking closer at the measure taken in the run-up to the financial
crisis in 2008, it is clear from publicly available information that due to the liquidity squeeze in
the markets, the CBI took steps to increase access to liquidity(!!). However, the CBI has pointed
out that the European Central Bank, the US Federal Reserve Bank and many other central banks
had taken significant steps to respond to deteriorating conditions in the global financial markets
by enhancing access to liquidity, relaxing the rules on securities eligible as collateral for financial
undertakings’ transactions with them. The CBI was simply adapting to more flexible rules already

(°) See Part VIII of the Authority’s State Aid Guidelines, the application of state aid rules to measures taken in relation to financial

institutions in the context of the current global financial crisis, available at http://www.eftasurv.int/? 1=1&showLinkID=16604&1=1

(') The European Commission has rarely deemed central bank operations to constitute aid. However, in particular where the State

provided counter-guarantees (such as in Dexia — cf. http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3
C9_2009) the presence of aid was established.

(") See the article on Financial Markets and Central Bank measures in the CBI’s Monetary Bulletin 2008-1 (April 2008), available at

http://www.sedlabanki.is/lisalib/getfile.aspx?itemid=5883


http://www.eftasurv.int/?1=1&showLinkID=16604&1=1
http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_C9_2009
http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_C9_2009
http://www.sedlabanki.is/lisalib/getfile.aspx?itemid=5883
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introduced by European and other central banks. This argument finds support in independent
sources('?).

The Authority has no reason to dispute that the CBI measures at issue belonged to monetary policy.
The financial undertakings were solvent at the time of the liquidity provision. When the value of
underlying collateral collapsed, the CBI made efforts to seek improved collateral and safeguard
recovery('?). Furthermore, collateral lending backed by securities of the failed commercial banks
halted automatically once the banks were submitted to public administration. The CBI liquidity
facilities were not part of a larger aid package. The transactions were based on the Rules on
Central Bank of Iceland Facilities for Financial Undertakings, No. 808 of 22 August 2008('%).
These rules meet the conditions set out above including concerning full security by collateral to
which haircuts are applied and according to Article 17 of the rules, financial undertakings shall
pay penalty interest in cases of default. The measures were taken at the initiative of the financial
undertakings concerned and the CBI and were not, at the time, backed by any counter-guarantee
of the state.

In view of the above considerations, the Authority concludes that the CBI short-term collateral
loans to financial undertakings did not involve state aid.

Treasury’s loan conversion agreements
Presence of state resources

In order to qualify as aid under Article 61(1) EEA, the measure must be granted by the State or
through state resources.

The measures under examination take the form of conversion of short-term claims which have
fallen due to long-term loans on favourable terms. The loans were granted by the Ministry of
Finance on the basis of an authorisation provided by the Icelandic parliament in the supplementary
state budget for the year 2008. The measures are therefore clearly granted by the state and through
state resources.

Favouring certain undertakings or the production of certain goods

This condition is twofold. Firstly, the measures must confer on the investment banks as aid
beneficiaries advantages that relieve them of charges that are normally borne by their budgets.
Secondly, the measures must be selective in that they favour “certain undertakings or the
production of certain goods”.

Commercial advantage

Repayment of outstanding credit, including interest, and other costs associated with the
investment banks’ short-term credit facilities with the CBI are costs normally borne by the banks’
budgets. Converting such credits to long-term loans on interest rate terms below market rates
amounts to relieving the debtor of such costs.

The reason for converting the short-term claims to long-term loans was that following the
collapse of the three biggest commercial banks in Iceland, the investment banks were unable to
honour these claims and no funding on the market was available to them. The approach taken
by the European Commission in numerous cases since the onset of the financial crisis('%) and by

('?) See for instance Bank State Aid in the Financial Crisis. Fragmentation or level playing field? A CEPS Task force report. October
2010. Centre for European Policy Studies, Brussels. See in particular chapter I, “An Overview of State Aid Provided during the
Crisis”.

("®) See the notice on the CBI website on collateral loans on 21.10.2011: http://www.sedlabanki.-is/?PagelD=287&NewsID=1926
and the news reported in the newspaper Morgunbladid on the same day, http://www.mbl.is/mm/gagnasafn/grein.html?grein_
id=1250837&searchid=20673-303a-20ffb. The news confirms that the CBI had reassessed the value of the securities provided
for collateral loans and requested the financial undertakings concerned to provide new security to meet their commitments to the
amount of approximately 150 billion ISK or otherwise repay the unsecured amount to the CBI.

(') These rules were replaced on 26 June 2009 by Rules No. 553 on the same subject (currently applicable rules).

(") See for example Commission decision of 10.10.2008 in case NN 51/2008 Guarantee scheme for banks in Denmark, at paragraph
32, and Commission decision of 21.10.2008 in case C 10/2008 IKB, at paragraph 74.


http://www.sedlabanki.-is/?PageID=287&NewsID=1926
http://www.mbl.is/mm/gagnasafn/grein.html?grein_id=1250837&searchid=20673-303a-20ffb
http://www.mbl.is/mm/gagnasafn/grein.html?grein_id=1250837&searchid=20673-303a-20ffb
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the Authority('®) in assessing whether state intervention to recapitalise banks amounts to state aid
assumes that, given the difficulties faced in the financial markets, the state was investing because
no market economy investor would be willing to invest on the same terms. The market economy
investor principle was considered not to apply in cases involving capitalisation of financial
institutions affected by the crisis that were in difficulty. The Authority considers the same logic
to apply in the present case, mutatis mutandis, where the Icelandic state stepped in to provide
rescheduling of debt due and no market solution was available to the debtors. This would imply
that the debtors obtained a commercial advantage.

The question also arises whether the initial delay in settling payments of the CBI short term
credit facilities, which is understood to have lasted from around 21 October 2008 until late March
2009, may involve state aid. In general, decisions by public bodies to tolerate late payments on
a loan may entail an advantage to the debtor and involve state aid. While a temporary deferral of
payment would probably correspond to the conduct of a private creditor and thus not involve state
aid, such conduct, initially consistent with market conditions, could turn into state aid in cases of
protracted delays in payment.(!7)

As to the interest rate terms of the loans, the Icelandic authorities’ explanation for them is
essentially that the assets and financial condition of the borrowing undertakings were such that
they were only capable of paying a minimum level of interest on the loan. The determination
of the interest rate was thus made not principally with reference to market rates but primarily
to the undertakings’ limited ability to pay. As the rate of interest of 2% per annum is fixed over
the seven-year term of the loans, the lending terms do not foresee any step-up of interest rates,
should there be an improvement in the debtors’ economy, which, however, is partly the goal of
the measures.

To indicate the scale of the advantage, it is evident that the interest rates on the loans from the
Treasury under examination are far below market rates. At the time when the loan agreements
were concluded, in March 2009, yield on the bond market on medium- to long-term, inflation-
indexed government bonds was in the region 4.6 to 6.7% depending on maturity('®). The 2%
fixed interest rate therefore appears to be substantially below the government’s own borrowing
terms. To determine appropriate lending terms the state would need to add a premium to take into
account the particular risk characteristics of the borrower as well as administrative costs.

For the purposes of this decision, precise determination of the appropriate market rate is not
required. However, an indication of a relevant market rate and of the consequent level of
subsidisation can be obtained by considering the debtors’ own estimation of the relevant market
rate as reflected in their own financial reports. Saga and VBS treat the Treasury loans in a similar
manner in their financial statements. In both cases the loan transactions, which took place in
March 2009, are booked retrospectively and included in the banks’ financial statements for the
year 2008. For Saga, which signed a loan contract to the total amount of 19,682 million ISK, the
financial implication for the bank of the lending terms are explained as follows:

“The Bank applies International Financial Reporting Standards in preparing the financial
statements. As interests according to the loan terms are considerably lower than market interests,
according to the IFRS, payments on the loan shall be discounted based on market interests, which
were estimated at 12%, and the loan shall be recognised at fair value upon initial recognition.
The difference thus arising is recognised in the income statement. Due to this, the amount of ISK
6,970 million is recognised as income in the financial statements for the year 2008. The carrying
amount of the loan is ISK 13,053 million at year end 2008. Subsequently, effective interests are
expensed in the income statement based on the same rate as for the initial discounting of the
payments, or 12%.”(*°)

(9

See the Authority’s decision of 8.5.2009 on a scheme for temporary recapitalisation of fundamentally sound banks in order
to foster financial stability and lending to the real economy in Norway (205/09/COL), available at: http://www.eftasurv.
int/?1=1&showLinkID=16694&1=1 and the Authority’s decision of 15.12.2010 opening the formal investigation procedure into
state aid granted in the restoration of certain operations of (old) Glitnir Bank hf and the establishment and capitalisation of New
Glitnir Bank hf (now renamed Islandsbanki), available at http://www.eftasurv.int/media/decisions/494-10-COL.pdf and similar
decisions of the same date with respect to the two other major commercial banks in Iceland, available at http:/www.eftasurv.int/
media/decisions/493-10-COL.pdf and http://www.eftasurv.int/media/decisions/492-10-COL.pdf.

See Opinion of Advocate General Jacobs, Case C-256/97 DM Transport [1999] ECR 1-3915, paragraph 38.

Information retrieved from the CBI website, http://www.sedlabanki.is/?PagelD=224
Saga Capital Investment Bank financial statements for the year 2008, point 46 of explanatory notes, available at http:/www.
sagabanki.is/static/files/arsskyrslur/Arsskyrsla_08 heimasida.pdf


http://www.eftasurv.int/?1=1&showLinkID=16694&1=1
http://www.eftasurv.int/?1=1&showLinkID=16694&1=1
http://www.eftasurv.int/media/decisions/494-10-COL.pdf
http://www.eftasurv.int/media/decisions/493-10-COL.pdf
http://www.eftasurv.int/media/decisions/493-10-COL.pdf
http://www.eftasurv.int/media/decisions/492-10-COL.pdf
http://www.sedlabanki.is/?PageID=224
http://www.sagabanki.is/static/files/arsskyrslur/Arsskyrsla_08_heimasida.pdf
http://www.sagabanki.is/static/files/arsskyrslur/Arsskyrsla_08_heimasida.pdf
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The Treasury’s loan to VBS is treated in a similar fashion in the bank’s financial statements
for the year 2008. VBS also considers the loan to have been provided on interest rates below
market terms and that market rates for the bank were 12% per annum. While the bank concluded
a loan agreement with the Ministry of Finance in the amount of 26,430 million ISK, the loan
is expressed in the bank’s balance sheet at a discounted and fair value of 17,075 million ISK.
The difference of 9,355 million ISK is booked as earnings in 2008, while in subsequent years,
interest costs would be booked on the basis of the same rate as applied for discounting, i.e. 12%
per annum. These accounting practices resulted in a corresponding improvement in the banks’
profits and equity in the same year.(*°)

While the failure of the three major commercial banks clearly had devastating effects on the
operating environment of the three investment banks and other smaller financial undertakings
engaged in repo transactions with the CBI, there can be no doubt that those of the affected
undertakings whose short-term debt to the CBI was converted to long-term loans on favourable
terms obtained a clear commercial advantage by that measure as such. Thus, according to Saga’s
financial statements for 2008, its total equity on 31 December 2008 was approximately 6.2 billion
ISK, providing an equity ratio of 15%, while without the loan conversion, Saga’s equity would
have been negative. The same applies to the loan and accounting practice of VBS; without the 9.4
billion ISK booked as earnings due to the favourable terms of the loan from the Treasury, VBS's
equity would have been negative by year-end 2008. It can therefore be argued that the investment
banks were temporarily rescued with the loan conversion provided by the state.

The Icelandic authorities submit that, in the light of the facts and arguments which they have put
forward, merely comparing the terms of the loans with possible market terms was not reasonable.
With regard to the treatment of the loans in the accounts of Saga Capital and VBS they submit that
neither the CBI nor the Ministry had any influence on the manner in which those accounts were
created and that any proclamations of profit made on the loans are solely the responsibility of
the boards of the undertakings and their accountants. They note, finally, that such proclamations
were of no assistance to the undertakings in their restructuring efforts since the FME informed
them that assessments of their equity would not take such proclamations into account. However,
this last statement appears to be contradicted by the following statement in the same letter from
the Icelandic authorities on the implication of the loan conversion for the undertakings” financial
statements: “Without an extension from the CBI, those statements would not have been valid for
certification by the entities’ accountants that the undertakings were fit for operation, since the
accountants would in such circumstances in all likelihood have been required to request that the
undertakings be taken over by the FME. ...”. The Authority considers it important that without
the measures under assessment, the financial statements for the undertakings concerned for the
year 2008 would not have been valid for certification by their accountants and that they would in
all likelihood have been required to request that the undertakings be taken over by the FME.

Private creditor test

The Icelandic authorities contend that the measures under assessment do not involve state aid as
the conduct of the state in this case meets the requirements of the so-called private creditor test.

The private creditor test, developed and refined by the courts of the European Communities(?'),
serves to establish whether the conditions under which a public creditor’s claim is to be repaid,
possibly by rescheduling payments, constitutes state aid. When the state is in the position, not
as an investor or a promoter of a project, but as a creditor trying to maximise the recovery of
an outstanding debt, lenient treatment alone, in the form of deferment of payment or interest
rates below market terms, may not be sufficient to presume favourable treatment in the sense of

(*%) See VBS's financial statements for 2008, explanatory note 58, available at http://www.vbs.is/files/224-1.pdf
(?") See cases C-342/96 Spain v. Commission [1999] ECR 1-2459, paragraphs 46 et seq.; T-46/97 SIC v. Commission [2000] ECR

11-2125, paragraph 98 et seq.; C-256/97 DM Transport [1999]ECR 1-3913, paragraphs 19 et seq.; C-480/98 Spain v. Commission
[2000] ECR 1-8717, paragraphs 19 et seq.; T-152/99 HAMSA v. Commission [2002] ECR I1-3049, paragraph 167; Judgment of 14
September 2004, C-276/02 Spain v. Commission [2004] ECR 1-8091, paragraphs 31 ef seq.; Judgment of 21 October 2004, T-36/99
Lenzig v. Commission [2004] ECR 11-3597, paragraphs 134 et seq.; Judgment of 8 July 2004, T-198/01 Technische Glaswerke
Ilmenau v. Commission [2004] ECR 1I-2717, paragraphs 97 et seq.; C-525/04 P Spain v. Commission [2007] ECR 1-9947,
paragraphs 43 et seq.; T-68/03 Olympiaki Aeroporia Ypiresies v. Commission [2007] ECR 11-2911, and T-1/08 Buzek Automotive v.
Commission, Judgment of 17 May 2011 (not yet reported), paragraphs 65 ef seq.


http://www.vbs.is/files/224-1.pdf

Nr. 4/22

E@S-tillegget til Den europeiske unions tidende

26.1.2012

70)

71)

72)

73)

state aid. In such circumstances the conduct of the public creditor is to be compared with that
of a hypothetical private creditor in a comparable factual and legal situation(*?). As concerns
interest rates, the correct term of reference is not the market interest rate but the rate deemed
acceptable by a private creditor in similar circumstances. The crucial question is whether a private
creditor would have granted similar favourable treatment to a debtor in similar circumstances.
Commercial advantage in the sense of Art. 61(1) EEA can be presumed if the amount owed can
be paid back to the public creditor on more favourable terms than would be accepted by a private
creditor.

From the point of view of a private creditor, enforcement of a claim that has become due is the
self-evident norm. This also applies if the debtor undertaking is in financial difficulties as well
as in the case of insolvency. Private creditors will not normally be willing in such circumstances
to accept further deferral of payment if this does not bring them any clear advantage. On the
contrary, once a debtor runs into financial difficulty, further loans or rescheduling of debt would
only be granted to the debtor under stricter terms, e.g. at a higher interest rate or with more
comprehensive securities, as repayment is endangered.

Exceptions may be justifiable in individual cases where non-enforcement seems to be the
economically more sensible alternative. This would be the case when non-enforcement offers
clearly improved prospects of collecting a substantially higher proportion of the claims in
comparison with other possible alternatives or if even greater consequential losses can be averted
in this way. It can be in the interest of a private creditor to keep the business of the debtor company
running instead of liquidating its assets and thus, under certain circumstances, only collecting a
part of the debt. When a private creditor accepts to refrain from enforcing his claim in full, he
will normally require the debtor to provide additional securities and when this is not available, in
cases of debtors in financial difficulty, he will seek assurances of maximum compensation should
the financial condition of the debtor later improve. If insufficient securities or commitments are
made by the debtor, a private creditor would generally not accept to conclude debt rescheduling
agreements.

While the Icelandic authorities admit that their purpose was partly to give the financial
undertakings a chance to cope with their financial difficulties, the main objective of the loan
conversion agreements was to best secure the immense interests of the State. The measures
would, according to Iceland, maximise the Treasury’s recovery of the claims rather than enforcing
the short-term claims of the CBI and the Treasury, which would have driven the companies to
bankruptcy.

The Authority considers that the available evidence so far suggests that the Icelandic state has
in the present case in many respects endeavoured to best secure the interests of the state and
tried to maximise the Treasury’s recovery of the claims. In return for agreeing to an extensive
rescheduling of the claims to a seven-year loan, the state received consideration in the form
of the conditions attached to the loan. Nevertheless, the Authority has doubt as to whether the
terms agreed upon by the state were sufficiently valuable to the creditor to meet the requirement
of the private creditor test. Most importantly, as explained above, the interest rate terms of the
loans provided by the state are far below market rates and are fixed over the seven-year term.
The aim of the measure is partly to enable the debtors to consolidate their finances and seek
recovery. Nevertheless, no step-up of interest rates is foreseen in case there was an upside in the
debtors’ economy. While the conditions attached to the loans impose restrictions infer alia on the
debtors’ ability to pay dividends to shareholders and bonuses to employees, they nevertheless do
not secure the creditor any share in the possible upside in the debtors’ operations. Under such
circumstances, the maximum remuneration which the creditor would receive is the indexation and
sub-market interest rate agreed for the loans. In the Authority’s preliminary view, it appears not to
be consistent with the conduct of a private creditor to accept such terms. As will be seen in section
3 below, the Authority also has doubts as to whether such terms meet principal requirements of
compatibility for remuneration of state aid according to the Authority’s temporary rules on aid to
financial undertakings in the current financial crisis.

(**) For a helpful exposition of the application of the private creditor test, see also The EC State Aid Regime: Distortive Effects of State

Aid on Competition and Trade, Michael Sanchez Rydelski (Ed.), Ch. 7.
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The Authority points out that the measures under examination must be assessed at the time when
they were implemented in March 2009 and without using the benefit of hindsight at a later point
in time. Thus, the state’s agreement with Saga Capital in January 2010 on the bank’s financial
restructuring, providing inter alia that the state would receive as collateral all shares in the
“operating bank” in return for concluding the agreement, may have resembled the conduct of a
private creditor faced with similar circumstances. However, this did not alter the initial conduct
of'the state in March 2009, when agreeing to grant subsidised rescheduling loans without securing
itself an adequate share in the possible upside of the debtors’ economy.

The Authority also notes that the Icelandic authorities have confirmed that the Treasury did not
require other creditors of Saga and VBS to actively participate and contribute to rescheduling the
companies’ debts. While the share of other creditors in the undertakings’ debt appears minimal,
such conduct would nevertheless appear not to be consistent with that of a private creditor.

Moreover, the Authority notes that the Icelandic authorities’ appeal to the private creditor
principle cannot be reconciled with the view which they also firmly maintain that the measures
qualify as general measures and therefore do not involve state aid.

In light of the above, the Authority concludes that it has doubts as to whether the measures under
assessment are consistent with the conduct of a private creditor finding himself in a comparable
legal and factual situation.

Selectivity

The Icelandic authorities claim that when implementing the measures comparable claims were
treated in a comparable manner and that the agreements under assessment were effectively open
to all undertakings in a comparable legal and factual situation. In their view, the authorities did
not enjoy sufficient discretion in order for the measures to be selective. The measures should
therefore be considered to qualify as general measures, as they did not favour certain undertakings
or the production of certain goods.

However, as indicated above, this argument cannot be reconciled with the plea made by Iceland
that the measures are compatible with the conduct of a hypothetical private creditor. By their
nature, such debt collection efforts apply only to the debtor(s) to which they are effectively
applied and therefore do not have the character of non-selective general measures.

With regard to other financial undertakings active in repo trade with the CBI, Glitnir Bank,
Kaupthing Bank and Landsbanki Islands were taken into administration by the FME already on
7-9 October 2008 and it was therefore not relevant to offer these banks the loan conversion at issue.
The same does not apply to the three other deposit holding undertakings, Sparisjodabanki Islands,
Straumur and SPRON, where according to the information submitted by the Icelandic authorities,
the CBI’s claims lodged amounted in total to approximately 318.8 billion ISK. Straumur was
taken into administration by the FME on 9 March 2009 and Sparisjodabanki Islands and SPRON
on 21 March 2009. This was about the same time when decisions were taken to provide Saga
and VBS with the loan conversion agreement, based on proposals dated 20 January 2009 to the
Minister of Finance for the restructuring of debt owed by financial undertakings due to collateral
loan facilities with the CBI. Unlike what appears to be suggested by the Icelandic authorities, a
distinction between depositary financial undertakings (which included Sparisjodabanki Islands,
Straumur and SPRON) and non-depositary financial undertakings (including the three investment
banks) would not appear relevant under the assessment of selectivity.

The Icelandic authorities state that the Ministry of Finance and the CBI had taken part in
negotiations between creditors of SPRON and Sparisjodabankinn on financial reorganisation
of these undertakings and that the creditors of both undertakings had agreed in year-end 2008
to comparable stand-still agreements aimed at ensuring their equal standing at reorganisation.
In both cases substantial debt write-off was needed for the undertakings to be able to meet
minimum CAD requirements. Straumur was also in contact with the CBI regarding the CBI’s
loan to the undertaking, which had fallen due and was granted repeated extensions to seek
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solutions to its capital and liquidity needs. However, it became evident that the challenges
facing these undertakings were so substantial that merely restructuring the CBI’s loans would
not solve them. As with SPRON and Sparisjodabankinn, it was necessary that all of Straumur’s
creditors would take part in the undertaking’s financial reorganisation. None of the undertakings
were however at the time able to reach an agreement with their creditors on the restructuring of
their debts. Therefore, the FME assumed power of the shareholder meeting of Straumur by a
decision on 9 March 2009, and corresponding action was taken on 21 March 2009 with respect
to Sparisjodabankinn and SPRON.

The Icelandic authorities consider that the situation of VBS and Saga Capital differed from that
of the aforementioned undertakings, firstly due to the fact that when the working group presented
its memorandum to the Minister of Finance in January 2009, negotiations with creditors, other
than the CBI, had not begun. Secondly, while the depository undertakings mentioned above were
already in default on their obligations to their creditors, the only claims on VBS and Saga due
were loans from the CBI. Hence, it was necessary for VBS and Saga to negotiate with the CBI on
a new maturity date in order to have the possibility to continue operating and to reach a broader
agreement on their financial reorganisation.

When assessing selectivity under state aid review, the Authority does not consider the above
considerations of the Icelandic authorities to be decisive. According to established case law, a
measure is normally considered to be selective if it favours one particular economic sector, as
opposed to other sectors which do not derive any benefit from it(**). Thus, even assuming that
the Icelandic authorities were correct in stating that the agreements were potentially available to
all undertakings indebted to the CBI due to short-term collateral and securities lending, this does
not necessarily render the measures non-selective.

Furthermore, the Icelandic authorities have so far not presented clear evidence that the favourable
loan conversion agreements were effectively made available to all undertakings in a comparable
legal and factual situation as Saga Capital, VBS and Askar Capital.

The Authority has also noted the subsequent development of Straumur, which apparently was not
offered to conclude a loan conversion agreement for payment of its short-term debt to the CBI,
but announced in August 2011 that it had paid in full all loans granted to it by the CBI without
the CBI or the Treasury incurring any losses or write-offs(%*).

In view of the above the Authority concludes that the measures under assessment cannot be
considered to represent general measures but must be considered to be selective in nature.

Distortion of competition and effect on trade

The aid measure must distort competition and affect trade between the Contracting Parties to the
EEA Agreement.

Government measures favouring particular investment banks are liable to distort competition.
While the investment banks concerned operate mostly on the Icelandic market and are of modest
size, they are nevertheless engaged in provision of financial services which are fully open to
competition and trade within the European Economic Area. This condition can therefore be
presumed to be fulfilled.

(*®) See for instance Case C-75/97 Belgium v. Commission (Maribel bis/ter) [1999] ECR 1-3671 as well as recent judgment in joined
Cases C-106/09 P and C-107/09 P Commission v. Government of Gibraltar, not yet reported, paragraph 75.

(**) Straumur-Burdaras Investment Bank went into moratorium in March 2009, but the undertaking eventually managed to secure the
approval of its creditors on a composition proposal in July 2010. Straumur ceased investment banking activities and downsized the
operation. The existing share capital was cancelled and the company’s unsecured creditors converted their claims to zero-coupon
bonds and shares. The company was converted into an asset management company and its name was changed to ALMC. ALMC’s
plan is to maximise returns for the company’s creditors and shareholders in a managed work-out of its assets. On 16 August 2011,
ALMC announced that it had that day made the final payment, in the amount of 46 million Euro, on the secured loan granted by
the CBI. According to ALMC, the company has since March 2009 paid over 450 million Euro towards secured loans granted by
the CBI by proceeds from asset disposals and has paid in full all loans granted by the CBI without the CBI incurring any losses or
write-offs. For further details, see website of ALMC, http://www.almchf.com/new-and-events/nr/121


http://www.almchf.com/new-and-events/nr/121

26.1.2012 E@S-tillegget til Den europeiske unions tidende Nr. 4/25

1.2.4.  Conclusion regarding presence of state aid

89) Since the measures under assessment apparently meet the conditions to qualify as state aid, the
Authority is obliged to considers them as involving state aid.
2. Procedural requirements

90) Pursuant to Article 1(3) of Part I of Protocol 3, “the EFTA Surveillance Authority shall be
informed, in sufficient time to enable it to submit its comments, of any plans to grant or alter
aid. The State concerned shall not put its proposed measures into effect until the procedure has
resulted in a final decision”.

91) The Icelandic authorities did not notify the aid measure to the Authority. The Authority therefore
concludes that the Icelandic authorities have not respected their obligations pursuant to Article
1(3) of Part I of Protocol 3. The granting of the aid was therefore unlawful.

3. Compatibility of the aid

92) While it is the principal view of the Icelandic authorities that the measures under examination did
not involve any state aid, they also argue that should the Authority consider otherwise, such aid
can nevertheless be found compatible. In this context reference is made to Art. 61(3) EEA and the
Authority’s rescue and restructuring aid guidelines.

93) In the Authority’s letters requesting information on the measures the Icelandic authorities have
been invited to submit any information and observations which the Icelandic authorities consider
relevant for the Authority to assess the compatibility of the measures with the state aid provisions
of the EEA Agreement. Except for the principal view of the Icelandic authorities referred to
above, the Authority has so far received no such information.

94) The Authority notes its finding above that the interest rate terms of the loans under assessment
are far below market rates and that the Icelandic authorities provide no explanation for these
exceptional terms except to say that the undertakings concerned would not be able to pay higher
rates. The aim of the measures was nevertheless, partly, to give the undertakings concerned a
breathing space to work out their matters and get through the difficulties.

95) While the Icelandic authorities have not submitted any evidence in favour of assessing
compatibility of the measure under Article 61(3)(b) of the EEA Agreement and the Authority’s
temporary state aid guidelines regarding the financial crisis, which in general allow for more
flexibility than is otherwise the case concerning aid for rescuing and restructuring firms in
difficulty, it is nevertheless appropriate to briefly consider the measures at issue under those rules.

96) The temporary rules on aid to financial undertakings foresee limitation of aid to the minimum
necessary and safeguards against undue distortion of competition. In particular, the guidelines set
out rules to secure appropriate and adequate remuneration for state recapitalisation(?*). Without
going into the details of those rules, they underline the importance of closeness of pricing to
market prices. Under certain circumstances the Authority may be prepared to accept the price for
recapitalisations at rates below current market rates, if this is likely to favour the restoration of
financial stability, but the total expected return to the state should not be too distant from market
prices. The entry level price may thus be fairly low, but the price should normally be adjusted
upwards to account for the need to encourage the redemption of state capital and prevent undue
distortion of competition.

97) In the present case the repayment terms of the loans provided by the state appear not to take
account of the above principles. The loans were granted with a repayment period of seven years,
with indexation, and at fixed interest rates of 2% per annum, which is far below market rates. No
step-up of interest rates is foreseen to encourage redemption of state capital. Any possible upside
in the operation of the debtors, which is partly the aim of the measures, will thus not be redeemed

(*) See for instance the Authority’s recapitalisation guidelines available at http://www.eftasurv.int/? 1=1&showLinkID=16015&1=1
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by the state to limit state aid, but would accrue to the debtors. Lending terms of this kind are not
compatible with the Authority’s state aid guidelines.

Under those circumstances, the Authority has doubt as to the compatibility of the aid measures.
Conclusion

Based on the information submitted by the Icelandic authorities, the Authority cannot exclude
the possibility that the measures examined above constitute state aid within the meaning of
Article 61(1) of the EEA Agreement. The Authority also has doubts as to whether these measures
comply with Article 61(3) of the EEA Agreement. The Authority, thererfore, doubts that the above
measures are compatible with the functioning of the EEA Agreement.

Consequently, and in accordance Article 4(4) of Part II of Protocol 3, the Authority is obliged to
open the formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The
decision to open a formal investigation procedure is without prejudice to the final decision of the
Authority, which may conclude that the measures in question are compatible with the functioning
of the EEA Agreement.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in
Article 1(2) of Part I of Protocol 3, invites the Icelandic authorities to submit their comments
within one month of the date of receipt of this Decision.

In light of the foregoing considerations the Authority request the Icelandic authorities to provide,
within one month of receipt of this decision, all documents, information and data needed for
assessment of the compatibility of the Treasury rescheduling loan agreements examined above.

The Authority requests the Icelandic authorities to forward a copy of this decision to the potential
recipients of the aid immediately.

The Authority must remind the Icelandic authorities that, according to Article 14 of Part II of
Protocol 3, any incompatible aid unlawfully granted to the beneficiaries will have to be recovered,
unless, exceptionally, such recovery would be contrary to a general principle of EEA law.

HAS ADOPTED THIS DECISION:

Article 1

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened regarding

the state aid granted to three Icelandic investment banks through rescheduled loans on preferential terms.

Article 2

The Icelandic authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their

comments on the opening of the formal investigation procedure within one month from the notification

of this Decision.

Article 3

The Icelandic authorities are requested to provide within one month from notification of this Decision, all

documents, information and data needed for assessment of the compatibility of the aid measure.

Article 4

This Decision is addressed to the Republic of Iceland.
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Article 5
Only the English language version of this Decision is authentic.

Decision made in Brussels, on 23 November 2011.

For the EFTA Surveillance Authority

Oda Helen Sletnes Sverrir Haukur Gunnlaugsson

President College Member
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EF-ORGANER
Forhindsmelding om en foretakssammenslutning 2012/EOS/4/03

(Sak COMP/M.6441 — Senoble/Agrial/Senagral JV)

Kommisjonen mottok 16. januar 2012 melding i henhold til artikkel 4 i radsforordning (EF)
nr. 139/2004(") om en planlagt foretakssammenslutning der foretakene Senoble og Agrial i fellesskap
overtar kontroll i henhold til fusjonsforordningens artikkel 3 nr. 1 bokstav b) over det nystiftede
foretaket Senagral (Frankrike) ved tilskudd av eiendeler og kjop av aksjer i et nystiftet fellesforetak.

De berorte foretakene har virksomhet pé folgende omrader:
— Senoble: framstiller og selger ferske melkeprodukter (jogurt, fersk ost, flate, melkedesserter)

— Agrial: landbruks- og neringsmiddelsamvirke med virksomhet i folgende sektorer: innsats,
forvarer, distribusjon i landdistriktene, landbruksutstyr og produksjon av animalske og
vegetabilske neringsmidler (melk, storfekjott, svinekjott, fjorfe, korn, fre, grennsaker og drikke)

— Senegral: fellesforetak som framstiller og selger ferske melkeprodukter under merkenavn i
Frankrike, Tyskland og Benlux

Etter en forelopig undersekelse finner Kommisjonen at den meldte foretakssammenslutningen kan
komme inn under virkeomradet for fusjonsforordningen. Det er imidlertid ikke gjort endelig vedtak
pa dette punkt.

Kommisjonen innbyr interesserte parter til & framlegge eventuelle merknader til den planlagte
foretakssammenslutningen for Kommisjonen.

Merknadene ma vaere Kommisjonen i hende senest ti dager etter at dette ble offentliggjorti EUT C 19
av 24.1.2012. Merknadene sendes til Kommisjonen, med referanse COMP/M.6441 — Senoble/Agrial/
Senagral JV, per faks (faksnr. +32 (0)2 296 43 01), per e-post (COMP-MERGER-REGISTRY @
ec.europa.eu) eller per post til folgende adresse:

European Commission
Directorate-General for Competition
Merger Registry

J-70

B-1049 Brussels

(") EUT L 24 av 29.1.2004, s. 1 ("Fusjonsforordningen”).


mailto:COMP-MERGER-REGISTRY@ec.europa.eu
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Forhindsmelding om en foretakssammenslutning 2012/EQS/4/04
(Sak COMP/M.6481 — H.I.G. Europe Capital Partners/General Atlantic/FNZ Group)

Sak som kan bli behandlet etter forenklet framgangsméte

1.  Kommisjonen mottok 17. januar 2012 melding i henhold til artikkel 4 i radsforordning (EF)
nr. 139/2004(") om en planlagt foretakssammenslutning der foretakene H.I.G. Europe Capital
Partners, L.P. ("H.I.G. Europe Capital”, Luxembourg) og General Atlantic LLC ("General Atlantic”,
De forente stater) ved kjop av aksjer i fellesskap overtar kontroll i henhold til fusjonsforordningens
artikkel 3 nr. 1 bokstav b) over Kiwi Holdco Cayco Ltd. ("Holdco”) og dets datterselskaper (samlet
omtalt som "FNZ Group”, Det forente kongerike).

2. De berorte foretakene har virksomhet pa folgende omrader:
— H.I.G. Europe Capital: globalt investeringsforetak
— General Atlantic: investeringsforetak som tilbyr kapital og strategisk stotte til vekstbedrifter

—  FNZ Group: tilbyr integrerte plattformer for formuesforvaltning

3. Etter en forelopig undersekelse finner Kommisjonen at den meldte foretakssammenslutningen kan
komme inn under virkeomradet for fusjonsforordningen. Det er imidlertid ikke gjort endelig vedtak
pé dette punkt. Det gjores oppmerksom pé at denne saken kan bli behandlet etter framgangsméten
fastsatt i kommisjonskunngjeringen om forenklet framgangsméte for behandling av visse foretaks-
sammenslutninger etter fusjonsforordningen(?).

4.  Kommisjonen innbyr interesserte parter til & framlegge eventuelle merknader til den planlagte
foretakssammenslutningen for Kommisjonen.

Merknadene ma vere Kommisjonen i hende senest ti dager etter at dette ble offentliggjort i
EUT C 19 av 24.1.2012. Merknadene sendes til Kommisjonen, med referanse COMP/M.6481 —
H.L.G. Europe Capital Partners/General Atlantic/FNZ Group, per faks (faksnr. +32 (0)2 296 43 01),
per e-post (COMP-MERGER-REGISTRY @ec.europa.eu) eller per post til folgende adresse:

European Commission
Directorate-General for Competition
Merger Registry

J-70

B-1049 Brussels

(") EUTL 24 av 29.1.2004, s. 1 ("Fusjonsforordningen”).
(®» EUT C 56 av 5.3.2005, s. 32 ("Melding om behandling etter forenklet framgangsmate™)
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Vedtak om i ikke gjore innsigelse mot en meldt foretakssammenslutning 2012/EQS/4/05
(Sak COMP/M.6267 — Volkswagen/MAN)

Kommisjonen vedtok 26. september 2011 & ikke gjore innsigelse mot ovennevnte meldte foretaks-
sammenslutning, og & erklere den forenlig med det felles marked. Vedtaket er gjort pa grunnlag av
artikkel 6 nr. 1 bokstav b) i radsforordning (EF) nr. 139/2004. Det foreligger i uavkortet tekst bare pa
engelsk, og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Vedtaket kan fas:

—  pé Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette
nettstedet inneholder ulike funksjoner som gjor det lettere & finne et bestemt vedtak, med mulighet
for & seke pa blant annet foretaksnavn, saksnummer, dato og saksomréde,

— 1 elektronisk form pa nettstedet EUR-Lex, under dokumentnummer 32011M6267. EUR-Lex gir
tilgang til Det europeiske fellesskaps regelverk pa Internett (http://eur-lex.europa.eu/).

Vedtak om i ikke gjore innsigelse mot en meldt foretakssammenslutning 2012/EQS/4/06
(Sak COMP/M.6380 — Bridgepoint/Infront Sports & Media)

Kommisjonen vedtok 20. desember 2011 & ikke gjore innsigelse mot ovennevnte meldte foretaks-
sammenslutning, og 4 erklere den forenlig med det felles marked. Vedtaket er gjort pa grunnlag av
artikkel 6 nr. 1 bokstav b) i rddsforordning (EF) nr. 139/2004. Det foreligger i uavkortet tekst bare pa
engelsk, og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Vedtaket kan fés:

—  pé Europa-nettstedet for konkurransesaker (http://ec.europa.cu/competition/mergers/cases/). Dette
nettstedet inneholder ulike funksjoner som gjor det lettere & finne et bestemt vedtak, med mulighet
for & seke pa blant annet foretaksnavn, saksnummer, dato og saksomréade,

i elektronisk form pé nettstedet EUR-Lex, under dokumentnummer 32011M6380. EUR-Lex gir
tilgang til Det europeiske fellesskaps regelverk pé Internett (http://eur-lex.europa.eu/).
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Vedtak om i ikke gjore innsigelse mot en meldt foretakssammenslutning 2012/EOQS/4/07
(Sak COMP/M.6400 — ECE/Metro/MEC JV)

Kommisjonen vedtok 26. oktober 2011 & ikke gjore innsigelse mot ovennevnte meldte foretaks-
sammenslutning, og & erklere den forenlig med det felles marked. Vedtaket er gjort pa grunnlag av
artikkel 6 nr. 1 bokstav b) i radsforordning (EF) nr. 139/2004. Det foreligger i uavkortet tekst bare pa tysk,
og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Vedtaket kan fas:

—  pé Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette
nettstedet inneholder ulike funksjoner som gjor det lettere & finne et bestemt vedtak, med mulighet
for & seke pé blant annet foretaksnavn, saksnummer, dato og saksomréde,

— 1 elektronisk form pa nettstedet EUR-Lex, under dokumentnummer 32011M6400. EUR-Lex gir
tilgang til Det europeiske fellesskaps regelverk pé Internett (http://eur-lex.europa.eu/).

Vedtak om i ikke gjore innsigelse mot en meldt foretakssammenslutning 2012/EOS/4/08
(Sak COMP/M.6402 — Rewe/SAG/JV)

Kommisjonen vedtok 4. januar 2012 & ikke gjore innsigelse mot ovennevnte meldte foretaks-
sammenslutning, og & erklere den forenlig med det felles marked. Vedtaket er gjort pa grunnlag av
artikkel 6 nr. 1 bokstav b) i rddsforordning (EF) nr. 139/2004. Det foreligger i uavkortet tekst bare pa tysk,
og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Vedtaket kan fés:

—  pé Europa-nettstedet for konkurransesaker (http://ec.europa.cu/competition/mergers/cases/). Dette
nettstedet inneholder ulike funksjoner som gjer det lettere & finne et bestemt vedtak, med mulighet
for & seke pa blant annet foretaksnavn, saksnummer, dato og saksomréade,

— 1 elektronisk form pa nettstedet EUR-Lex, under dokumentnummer 32012M6402. EUR-Lex gir
tilgang til Det europeiske fellesskaps regelverk pé Internett (http://eur-lex.europa.eu/).
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Vedtak om i ikke gjore innsigelse mot en meldt foretakssammenslutning 2012/EOS/4/09

(Sak COMP/M.6414 — Itochu/Tessenderlo Chemie/Siemens Project Ventures/
T-Power JV)

Kommisjonen vedtok 13. januar 2012 a ikke gjore innsigelse mot ovennevnte meldte foretaks-
sammenslutning, og & erklere den forenlig med det felles marked. Vedtaket er gjort pa grunnlag av
artikkel 6 nr. 1 bokstav b) i radsforordning (EF) nr. 139/2004. Det foreligger i uavkortet tekst bare pa
engelsk, og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Vedtaket kan fas:

pa Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette
nettstedet inneholder ulike funksjoner som gjor det lettere & finne et bestemt vedtak, med mulighet
for & seke pa blant annet foretaksnavn, saksnummer, dato og saksomréde,

— 1 elektronisk form pa nettstedet EUR-Lex, under dokumentnummer 32012M6414. EUR-Lex gir
tilgang til Det europeiske fellesskaps regelverk pé Internett (http://eur-lex.europa.eu/).

Vedtak om i ikke gjore innsigelse mot en meldt foretakssammenslutning 2012/EQS/4/10
(Sak COMP/M.6425 — Imperial Mobility/Lehnkering)

Kommisjonen vedtok 22. desember 2011 & ikke gjore innsigelse mot ovennevnte meldte foretaks-
sammenslutning, og & erklere den forenlig med det felles marked. Vedtaket er gjort pa grunnlag av
artikkel 6 nr. 1 bokstav b) i rddsforordning (EF) nr. 139/2004. Det foreligger i uavkortet tekst bare pa tysk,
og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Vedtaket kan fés:

—  pé Europa-nettstedet for konkurransesaker (http://ec.europa.cu/competition/mergers/cases/). Dette
nettstedet inneholder ulike funksjoner som gjor det lettere & finne et bestemt vedtak, med mulighet
for & seke pa blant annet foretaksnavn, saksnummer, dato og saksomréade,

i elektronisk form pé nettstedet EUR-Lex, under dokumentnummer 32012M6425. EUR-Lex gir
tilgang til Det europeiske fellesskaps regelverk pé Internett (http://eur-lex.europa.eu/).
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Statsstette — Polen 2012/EQS/4/11
(Artikkel 107-109 i traktat om Den europeiske unions virkemate)
Melding i henhold til artikkel 108 nr. 2 TEUV — Tilbakekalling av forhindsmelding
Statsstette SA.30340 (11/C) — LIP — PL — Fiat Powertrain Technologies Polen

Kommisjonen har vedtatt & avslutte saksbehandlingen fastsatt i artikkel 108 nr. 2 TEUV som ble
innledet 9. februar 2011(") med hensyn til ovennevnte tiltak, ettersom Polen 16. september 2011 trakk
tilbake meldingen, og vil redusere stottebelopet for & overholde grensene og oppfylle vilkirene i
kommisjonsforordning (EF) nr. 800/2008 av 6. august 2008 om visse stottekategoriers forenlighet med
det felles marked i henhold til traktatens artikkel 87 og 88 (forordning om alminnelige gruppeunntak)(?).

Underretning fra Kommisjonen om melding fra vedkommende myndighet i 2012/EQS/4/12
Republikken Hellas i henhold til europaparlaments- og radsdirektiv 94/22/EF om
vilkdrene for tildeling og bruk av tillatelser til 4 drive leting etter og utvinning av

hydrokarboner

1.  Kommisjonen informerer at Republikken Hellas i samsvar med artikkel 10 i europaparlaments- og
radsdirektiv 94/22/EF av 30. mai 1994 om vilkarene for tildeling og bruk av tillatelser til & drive
leting etter og utvinning av hydrokarboner har underrettet om at vedkommende myndighet er
Direktoratet for petroleumspolitikk, Generaldirektoratet for energi, Generalsekretariatet for miljo og
klimaendring, Departementet for milje, energi og klimaendring, Mesogion 119, GR-101 92 Athen,
Hellas.

2. Alle henvendelser vedrerende denne meldingen rettes til Directorate of Petroleum Policy,
Mesogion 119, GR-101 92 Athens, Greece, tlf.: +30 210 6969 312 og +30 210 6969 422, faks:
+30 210 6969 034, e-post: petrelpolit@eka.ypeka.gr

() EUTC 151 av 21.5.2011, s. 5.
() EUTL214av 9.8.2008, s. 3.
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Melding fra den britiske regjering i henhold til europaparlaments- og radsdirektiv 2012/EQS/4/13
94/22/EF om vilkarene for tildeling og bruk av tillatelser til 4 drive leting etter og
utvinning av hydrokarboner

Kunngjering av 27. konsesjonsrunde for olje- og gassutvinning (offshore) i Det
forente kongerike

Departementet for energi og klimaendring

Petroleumsloven av 1998

Ministeren for energi og klimaendring oppfordrer interesserte til & seke om tillatelse til & drive leting etter
og utvinning av hydrokarboner pa visse omrader av den britiske kontinentalsokkel.

Fullstendige opplysninger om utlysningen, herunder lister og kart over omradene som dekkes og
retningslinjer for konsesjoner og vilkarene for disse, samt hvordan man seker, finnes pa nettsiden til
Energy Development Unit (EDU):

http://www.og.decc.gov.uk/

Alle sgknader vil bli vurdert i samsvar med vilkérene i Hydrocarbons Licensing Directive Regulations
1995 (S.I. 1995 No 1434) og pa bakgrunn av det vedvarende behovet for rask, grundig, effektiv og trygg
leting for & identifisere Det forente kongerikes olje- og gassressurser, samtidig som det tas beherig hensyn
til miljoet.

Den fullstendige kunngjeringen er gjengitt i Den europeiske unions tidende C 17 av 20.1.2012, s. 15.
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APEN INNBYDELSE 2012/EQS/4/14

Det europeiske samarbeid pa omradet vitenskapelig og teknisk forskning (COST)

COST samler forskere og sakkyndige fra ulike land om jobber med sarskilte emner. COST finansierer
IKKE selve forskningen, men stotter virksomhet innenfor nett, for eksempel meter, konferanser, kortvarig
vitenskapelig utveksling og utadrettet virksomhet. For ayeblikket gis det stotte til cirka 250 vitenskapelig
nett (tiltak).

COST gar na ut med en innbydelse til & sende inn forslag til tiltak som bidrar til vitenskapelig, teknologisk,
okonomisk, kulturell eller samfunnsmessig utvikling i Europa. Forslag som er forlepere for andre
europeiske programmer og/eller som framlegges av nyutdannede forskere er sarlig velkomne.

Det er avgjerende for oppbyggingen av Det europeiske forskningsomrdde (ERA) at det utvikles sterkere
band mellom europeiske forskere. COST stimulerer nye, nyskapende, tverrfaglige og brede forskningsnett
i Europa. COST-virksomhet uteves av forskergrupper for a styrke grunnlaget for oppbygging av
vitenskapelig ekspertise i Europa.

COST er oppdelt i ni brede omrader (biomedisin og molekylar biovitenskap; kjemi og molekyler vitenskap
og teknologi; geovitenskap og miljeforvaltning; neringsmidler og landbruk; skog, skogbruksprodukter
og —tjenester; enkeltmennesker, samfunn, kulturer og helse; informasjons- og kommunikasjonsteknologi;
materialer, fysikk og nanovitenskap; transport og byutvikling). Hva hvert omrdde er ment & dekke,
forklares pa http://www.cost.eu.

Sekere oppfordres til & plassere sitt emne innenfor et omrade. Tverrfaglige forslag som ikke umiddelbart
faller inn under et enkelt omrade er imidlertid serlig velkomne og vil blir vurdert separat.

Forslagene ber omfatte forskere fra minst fem COST-land. Man kan for et tiltak der 19 land deltar, forvente
okonomisk stette pa rundt 130 000 euro per &r i normalt fire ar, forutsatt at budsjettmidler er tilgjengelig.

Forslagene vil bli vurdert i to trinn. Forelepige forslag (heyst 1 500 ord/3 sider) framlagt ved bruk av malen
pa http://www.cost.eu/opencall ber gi en kort oversikt over forslaget og tilsiktede resultater. Forslag som
ikke oppfyller COSTs kriterier for stetteberettigelse (f.eks. anmodning om forskningsstette) utelukkes.
Stetteberettigede forslag vil bli vurdert av vedkommende omradekomiteer i samsvar med kriteriene
offentliggjort pa http://www.cost.eu. Sekere som har inngitt forelepige forslag, som er blitt utvalgt, vil bli
anmodet om & framlegge et fullstendig forslag. Fullstendige forslag vil bli underlagt en fagfellevurdering
i samsvar med vurderingskriteriene pa http://www.cost.eu/opencall. Vedtak gjeres normalt innen seks
maneder etter at forslaget ble mottatt, og tiltakene ber kunne iverksettes innen tre maneder deretter.

Fristen for & sende inn forelopige forslag er 30. mars 2012 klokka 17.00 Brussel-tid. Cirka 80 deltakere
vil bli anmodet om & framlegge fullstendige forslag, med henblikk pa endelig utvelgelse av ca. 35 nye
tiltak, forutsatt at budsjettmidler er tilgjengelig. En innbydelse til & sende inn fullstendige forslag vil ga ut
senest 18. mai 2012 med innsendingsfrist 27. juli 2012, og vedtak kan forventes i november 2012. Neste
innsendningsfrist er planlagt til 28. september 2012.

Sekere som ensker & kontakte sin nasjonale COST-koordinator (CNC) for opplysninger og veiledning — se
http://www.cost.eu/cnc

Forslag mé sendes inn online pd COST-kontorets nettsted.

COST far gkonomisk stette til sin samordningsvirksomhet fra EUs FTU-rammeprogram. COST-kontoret,
opprettet av European Science Foundation (ESF), har ansvaret for gjennomferingen av COST, ivaretar
og leder administrative, vitenskapelige og tekniske sekretariatsoppgaver i forbindelse med COST, dets
omradekomiteer og tiltak.
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Innbydelse til 4 sende inn forslag under arbeidsprogrammet ”Personer” i EUs 2012/EQS/4/15
sjuende rammeprogram for forskning, teknologisk utvikling og demonstrasjon

Det er utlyst en innbydelse til & sende inn forslag under arbeidsprogrammet ”Personer” i Det europeiske
fellesskaps sjuende rammeprogram for forskning, teknologisk utvikling og demonstrasjon (2007-2013).

Innbydelsen som er utlyst gjelder tverrnasjonalt samarbeid mellom medlemmer i EURAXESS om emner
i tilknytning til nyskapingsunionen. Frist og budsjett er angitt i utlysningsteksten, som er offentliggjort pa
CORDIS-nettstedet.

S@rprogrammet “Personer”:
Utlysningens betegnelse: FP7-PEOPLE-2012-EURAXESS-IU

Denne innbydelsen gjelder arbeidsprogrammet innfert gjennom kommisjonsvedtak C(2011) 5033 av
19. juli 2011.

Narmere opplysninger om hvordan man seker, arbeidsprogrammet og retningslinjer for sekere er
tilgjengelig paA CORDIS-nettstedet: http://cordis.europa.eu/fp7/calls/

Innbydelse til 4 sende inn forslag under arbeidsprogrammet i EUs sjuende 2012/EOQS/4/16
rammeprogram for forskning, teknologisk utvikling og demonstrasjon

Det er utlyst en innbydelse til & sende inn forslag under arbeidsprogrammet i Det europeiske fellesskaps
sjuende rammeprogram for forskning, teknologisk utvikling og demonstrasjon (2007-2013).

Innbydelsen som er utlyst gjelder folgende i sarprogrammet “Samarbeid”: Informasjons- og
kommunikasjonsteknologi: FP7-ICT-2011-9.

Opplysninger om innbydelsen, blant annet tidsfrist og budsjett, er angitt i utlysningsteksten, som er
offentliggjort pa http://ec.europa.eu/research/participants/portal/page/cooperation#fict
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