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INTRODUCTION 
 
1. This background paper will not serve as an opinion or recommendation to 
Ministers; this would be difficult since the Committee does not have a common or joint 
view on the complex issues at hand. The discussion has been whether labour standards 
should be an integral part of international trade agreements, or whether they should be 
dealt with in the International Labour Organization (ILO), or at the company level in a 
corporate social responsibility (CSR) context, or whether labour standards should be 
integrated at all the above-mentioned levels, e.g. a coherence approach. Thus the aim 
remains to point to key developments and highlight issues of specific importance and 
complexity.  
 
2. For more than a decade there has in some circles been increasing demands for 
regulation of social and labour standards in international trade agreements, be it at the 
bilateral, regional or multilateral level. Calls for more regulation have met with 
opposition from those who prefer to keep trade and non-trade issues apart and deal with 
these in clearly separate forums and agreements.  As a result, we have seen intensified 
discussions on whether, and potentially how to best incorporate labour and social 
standards in international trade agreements. With continuous opposition within the 
World Trade Organization (WTO) membership to include such provisions, one has 
seen, in addition to a general increase in preferential trade agreements (PTAs) as a result 
of slow progress in the Doha Round, an increase also in labour market and social 
provisions in the PTAs.  
 
3. Trade experts estimate that the number of PTAs is now getting close to 400 and 
that most members of the WTO are parties to one or more PTAs. The main purpose of 
these agreements is to reduce tariffs, but more and more agreements also include non-
trade related (e.g. labour, social) provisions. There might be different justifications for 
this, and while the proponents might see it as an important tool to put pressure on 
certain countries to adhere to internationally accepted standards, other might see certain 
provisions as a means to impose protectionist measures, or a threat to multilateral 
solutions. More analysis and debate is needed on the complexities not only of why and 
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in what form new provisions are included, but also of the extent to which they are 
actually enforceable, and of their effectiveness.  
 
4. In the EFTA States, which have been developing a very successful third-country 
policy for years, the increased debate on the relationship between trade and labour 
standards has naturally not gone unnoticed. So far, the EFTA policy has been to purse 
“pure” trade agreements, leaving out non-trade related issues such as labour-related 
provisions. However, the EFTA States follow the debate on trade and labour standards, 
and with an increasingly ambitious third-country policy and ever more negotiations in 
the pipeline, partly with larger and more important partners, this issue is not likely to 
diminish in the future. In 2008, EFTA Ministers agreed to establish an ad-hoc working 
groups to look more closely at this issue in relation to the EFTA free trade agreements 
(FTAs)1, a move noted by the EFTA Consultative Committee. 
 
5. The EFTA Consultative Committee (EFTA CC) has taken an interest in the 
complex issue described above for many years and has among others called for more 
dialogue with regard to the EFTA FTAs2. The Committee has also followed the work of 
the ad-hoc EFTA Working Group on Trade and Labour Standards more specifically 
since it was established in 2008 and has discussed its progress with EFTA Ministers. It 
intends to do so also in 2010. At its meeting in November 2009, the Committee decided 
to prepare this background paper to facilitate more in-depth discussions on the complex 
issues linked to trade and labour standards3.  
  
6. The first and possibly most time-consuming part of the ad-hoc EFTA Working 
Group’s mandate has been to map out main developments relating to labour standards in 
existing EFTA FTAs and non-EFTA FTAs, as well as latest developments in 
international organisations such as the WTO and the ILO. On this basis, the Working 
Group is foreseen to present EFTA Ministers with specific recommendations and 
possible new model provisions for future EFTA FTAs. While the mapping exercise is of 
upmost importance and provides increased and crucial knowledge of current practices, 
the latter and more political part of the process is naturally of specific interest to EFTA 
Consultative Committee members who will follow the outcome of this process closely, 
and to the extent possible, provide input to their respective Ministers in discussions on 
possible new model provisions.  
 
7.  For this background paper, the rapporteurs have used the material already 
available from the Working Group, as well as other publicly available information and 
research on the relationship between trade and labour standards. After describing the 
level of labour standards in existing FTAs and latest developments with regard to labour 
standards in WTO and ILO, the rapporteurs will sum up some of the key policy 
challenges and finally raise some key questions linked to the complex issues currently 
being debated in EFTA. The rapporteurs have also read a recent report by the EFTA 
Parliamentary Committee4 and taken note of the wish of the Parliamentary and 
Consultative Committees to jointly organise a seminar on these issues in 2010. 
 

                                                 
1 The EFTA Ministers also agreed to establish an ad-hoc working group on trade and environment. 
2 “The need for increased dialogue with regard to the EFTA free trade agreements”, EFTA Consultative 
Committee statement, 11 March 2009 (Ref. 1089656) 
3 The Committee at the same time decided to address the relationship between trade and environment, 
however, to do so in a separate paper since it involves a very different set of complexities. 
4 “Environmental Policies and Labour Standards in FTAs”, EFTA Parliamentary Committee, 18 March 
2009 (Ref. 1090382) 
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TRADE AND LABOUR STANDARDS 
 
8. The ad-hoc EFTA Working Group on Labour Standards was established on 25 
November 2008 with the mandate to prepare a report on how labour and social 
standards could be taken account of in future EFTA FTAs. The Working Group has so 
far met three times; it presented an interim report to EFTA Ministers in June 2009 and a 
progress report in December 2009. At their meeting in December 2009, EFTA Ministers 
extended their support to the ongoing work in the Working Group. 
 
9. The Interim Report of the Working Group5 was dedicated to mapping out latest 
developments in international organisations such as the WTO and UN/ILO as well as 
provisions in the area of labour/social standards in both EFTA and non-EFTA FTAs. 
Focus was given to labour standards and references to social standards more generally 
were only included where relevant. The name of the Working Group was changed to 
reflect this. In this context, the Working Group defines labour standards more narrowly 
and as a subset to social standards which could be defined to also include elements such 
as health provisions, access to education, availability to clean water, and security in 
terms of old age, sickness and disability.  
 
Social and labour standards in the multilateral context 
 
10. As underlined in the Interim Report, social and labour standards as such are not 
currently subject to WTO rules and disciplines, however, GATT6 Art. XX and GATS7 
Art. XIV contain indirect references in the form of general exceptions for the “adoption 
of measures necessary for enforcement of public morals”, “protection of human life or 
health”, and in GATT Art. XX also “products of prison labour”. In the WTO, the debate 
on labour and social standards has been hard-fought since 1994, often with developed 
countries pushing, and developing countries resisting the issue. At the Ministerial 
conference in Singapore in 1996 members agreed that the competent body for labour 
standards should be ILO and not the WTO. Furthermore, while fully committing to 
internationally recognised labour standards, members agreed that these should not be 
used as a protectionist measure, and the comparative advantage of countries, especially 
low-wage countries, should not be questioned. The issue was raised again at the 
Ministerial Conference in Seattle in 1999. The 2001 Doha Ministerial Conference 
reaffirmed the decision taken in Singapore and labour standards are thus not part of the 
Doha Agenda. The countries concerned might continue their pressure for more work to 
be done in the WTO, but for the time being there are no committees or working parties 
dealing with the issue. 

  
11. International labour standards are legal instruments drawn up by the ILO's 
constituents (governments, employers and workers) and set out basic principles and 
rights at work. They are either conventions (legally binding international treaties that 
may be ratified by member states) or recommendations (non-binding guidelines). Once 
a standard has been adopted, member states have to submit it to their competent 
authority (normally the parliament) for consideration. In the case of conventions, this 

                                                 
5 Ad-hoc EFTA Working Group on Labour Standards in EFTA Free Trade Agreements, Interim Report, 
18 June 2009 (Ref. 22388) 
6 The General Agreement on Tariffs and Trade (GATT) was formed in 1947 and lasted until 1994, when 
it was replaced by the WTO in 1995. The original GATT text (GATT 1947) is still in effect under the 
WTO framework, subject to the modifications of GATT 1994. 
7 The General Agreement on Trade in Services (GATS) entered into effect on 1 January 1995 as the first 
multilateral trade agreement to cover trade in services. 
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means consideration for ratification. Ratifying countries commit themselves to applying 
the convention in national law and practice and reporting on its application at regular 
intervals. The ILO provides technical assistance if necessary. In addition, representation 
and complaint procedures can be initiated against countries for violations of a 
convention they have ratified.  
 
12. Since it was founded in 1919, the ILO has adopted 188 labour conventions, of 
which eight are considered fundamental or core conventions8 covering four areas of 
core rights and principles:  

• freedom of association and recognition of the right to collective bargaining;  
• the elimination of all forms of forced labour; 
• the effective abolition of child labour; and  
• the elimination of discrimination with regard to employment and occupation.  

These were incorporated into the ILO Declaration on Fundamental Principles and 
Rights at Work (1998) which commits all member states, whether they have ratified the 
core conventions or not (and whether any FTA they have entered into sets out these 
commitments), to respect the given rights and principles. In 1995, the ILO launched a 
campaign to achieve universal ratification of the eight core conventions. There are 
currently over 1,200 ratifications of these conventions, representing 86% of the possible 
number of ratifications. Member States that have not ratified one or more of the core 
conventions are asked each year to report on the status of the relevant rights and 
principles within their borders, noting impediments to ratification, and areas where 
assistance may be required. 9 
 
13. Since 1999, the ILO has also established a Decent Work Agenda acknowledging 
the central role of work in people’s lives and considering decent work as the 
opportunities for women and men to obtain work in conditions of freedom, equity, 
security and human dignity. More recently, the Decent Work Agenda was incorporated 
into the ILO Declaration on Social Justice for a Fair Globalization (2008) which gives 
the ILO constituents a key responsibility in implementing the Agenda and its four 
strategic objectives: promoting employment by creating a sustainable institutional and 
economic environment; developing and enhancing measures of social protection; 
promoting social dialogue and tripartism; and respecting, promoting and realising the 
fundamental principles and rights at work. 
 
14. In 2008, the Norwegian government established a seven-point decent work 
strategy with the aim to strengthen and coordinate Norway’s efforts in promoting 
workers’ rights abroad10. The basis for the strategy was the ILO Decent Work Agenda 
and the strategy will be further developed and formulated together with the social 
partners in the Norwegian ILO Committee. Also, as a first measure, the government 
decided to increase Norway’s financial contribution to the ILO from 2009. The strategy 
presents a link to trade policy in that it sets out for Norway to be “a driving force in the 
work to promote decent working conditions, inter alia in bilateral trade agreements and 

                                                 
8 Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87); Right to 
Organise and Collective Bargaining Convention, 1949 (No. 98); Forced Labour Convention, 1930 (No. 
29); Abolition of Forced Labour Convention, 1957 (No. 105); Minimum Age Convention, 1973 (No. 
138); Worst Forms of Child Labour Convention, 1999 (No. 182); Equal Remuneration Convention, 1951 
(No. 100); Discrimination (Employment and Occupation) Convention, 1958 (No. 111). 
9 Source: ILO website 
10 http://www.regjeringen.no/en/dep/aid/Press-Centre/Press-
Releases/2008/strategy.html?id=525795&epslanguage=en-GB  
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in multilateral and regional agreements”11. It should be noted that the Confederation of 
Norwegian Enterprise does not agree with the Norwegian government on this specific 
point in the strategy. 
 
The mapping out of labour provisions in free trade agreements 
 
15. The ad-hoc EFTA Working Group on Trade and Labour Standards pointed out 
in its Interim Report that social and labour-related provisions are still relatively new for 
most countries and a large part of existing FTAs do thus not contain such provisions 
beyond the preambular language (e.g. EFTA FTAs). At the same time, an increasing 
number of countries do now include social and labour related provisions in one way or 
the other in their FTAs and it has been the task of the Working Group to map out these 
provisions in a selection of FTAs (e.g. US, the EU, Canada, and New Zealand).  
 
16. With regard to the US, their first two FTAs (Israel 1985, Canada 1988) did not 
include social or labour-related provisions. Since then, however, the inclusion of such 
provisions has been characteristic of the US approach, i.e. the willingness to go further 
than a general reference to ILO obligations and to include enforceable labour 
provisions, and to link these to monetary and trade sanctions. However, to date no 
labour dispute under any US FTA has reached the US Trade Representative (USTR), 
nor has the USTR taken action against any trading partners in the area of labour 
standards. Although the US-Colombia FTA has been signed, it is still to be ratified by 
the American Congress, due to concerns over the safety of Colombian labour leaders. 

 
17. In addition to the more specific labour law and enforcement provisions listed 
above, all US FTAs also include provisions on public awareness with regard to social 
and labour-related issues, as well as procedural guarantees to ensure that social partners 
are granted access to labour courts or tribunals and institutional mechanisms to oversee 
implementation and provisions for cooperation in the social and labour-related fields.  
 
18. The EU approach is slightly different from the US and focuses more generally 
on social development objectives within a cooperative framework. The EU agreements 
tend to be relatively broad and recognise and promote social rights and cooperation. 
Unlike the US, the EU does not pursue a sanction-based approach. The recent EU-
CARIFORUM agreement contains a chapter on social aspects with references to 
internally recognised core labour standards as well as other ILO and UN commitments. 
A commitment is also made to continue to improve social and labour regulations and 
policies. Furthermore, provisions for consultations, monitoring and cooperation, but no 
dispute settlement, are included. The EU has also used the Generalised System of 
Preferences (GSP) as a means to promote social and labour standards in certain 
countries. In its GSP system adopted in 2005, the EU is offering additional tariff 
preferences to countries that have signed and are effectively implementing core UN/ILO 
human/labour rights conventions.  

 
19. With regard to participation and consultation more generally, the EU has in its 
agreements often included provisions for joint consultative committees or otherwise 
measures to promote contact and cooperation between social partner and/or civil society 
organisations in the EU and the partner countries. The EFTA Consultative Committee in 
2009 asked the EFTA Ministers to consider something similar in the most important 
EFTA free trade agreements (e.g. India, Russia) as part of a wider request for increased 

                                                 
11 Point 4 of the Norwegian government’s decent work strategy from 2008 
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dialogue with regard to the EFTA free trade agreements12. The EFTA Council did not 
go along with this proposal, responding with concerns about the administrative and 
financial aspects of establishing a new layer in the management structure of the EFTA 
FTAs. The Council was of the view that, in cases where such arrangements exist (e.g. 
EU agreements), the agreements concerned were normally broader and deeper trade and 
economic cooperation instruments, compared to the more limited scope of the EFTA 
FTAs.  
 
20. With regard to the future of EU’s trade agreements it is worth noting that the 
increased role and involvement of the European Parliament under the Lisbon Treaty 
might change EU politics and policy considerably. The new Treaty places the 
Parliament at an equal footing with Member States in ratifying EU trade deals. 
Furthermore, the Commission will be obliged to consult with the Parliament on the 
conduct of negotiations, and the regulations defining the framework for implementing 
EU trade policy will be passed using the “ordinary legislative procedures”. This could 
have a considerable influence on how the EU’s external trade policy is developed in the 
future (i.e. politicizing the process). As an example, the Parliament has discussed the 
ongoing free trade negotiations with Colombia which in many ways reflects the 
discussions in EFTA on the EFTA-Colombia FTA. While a lot of deputies across the 
political spectrum are concerned with Colombia’s human rights record and especially 
the treatment of trade unions, the supporters of a trade agreement says greater co-
operation is the best way to bring about improvements inside the country. It now looks 
likely that the Parliament’s trade committee could call for a debate on the subject at a 
March plenary session in Strasbourg and could urge the European Commission to 
launch a formal enquiry into the country’s human rights abuses.13 It should be noted that 
the EU-South Korea FTA, signed on 15 October 2009, contains a chapter 13 
“Sustainable development”, which includes labour and environmental provisions. 
 
21. Canada has chosen another approach than the US (except for the 
NAFTA/NAALC) and the EU, namely the signing of separate labour agreements 
alongside its FTAs, notably with Chile (1997), Costa Rica (2002), Colombia (2008), 
Peru (2008), and most recently, Jordan (2008). The latter three incorporate the labour 
principles of the ILO Declaration. Some of the labour agreements include enforceable 
obligations related to the effective application of domestic labour legislation in line with 
ILO core principles. In the Chile, Colombia and Peru agreements, a dispute settlement 
process is included with the possibility of financial penalties in the case of non-
compliance. In the agreement with Costa Rica a review process is included with regard 
to enforcement of domestic labour laws relating to ILO principles, however, without 
monetary penalties or trade sanctions. Rather, cooperation activities are foreseen to 
encourage the offending party to remedy the situation. The labour agreements also 
create institutional and mechanisms for inter-governmental consultation and extensive 
cooperative activities. 
 
22. The government of New Zealand adopted a framework to incorporate labour 
related issues alongside its FTAs in 2001 through which it seeks to achieve that the 
parties to an FTA do not undermine the ILO core principles, or the promotion of decent 
work, or the protection of universal human rights. The main elements include 
                                                 
12 See footnote 2 
13 For more on the new role of Parliament see “The potential impact of the Lisbon Treaty of the European 
Union on European Union External Policy” by Stephen Woolcock, Swedish Institute for European Policy 
Studies (SIEPS). For more on the current debate in the European Parliament on the EU-Colombia free 
trade negotiations go to http://euobserver.com/9/29392  
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mechanisms for regular reviews and discussion, for resolution of problems and for 
cooperative activities. Dialogue and consensus is sought rather than sanctions and 
penalties as a way of promoting progress on labour standards. This approach has been 
applied to several FTAs, including in a Memorandum of Understanding on Labour 
Cooperation recently signed alongside a FTA with China. A similar approach is 
foreseen in relation to CGG, India, Malaysia, and Korea.  
 
23. As with environmental provisions in FTAs, the objectives, form and extent of 
social and labour standards provisions vary greatly as seen above. Based on its mapping 
exercise of both EFTA and non-EFTA FTAs, the EFTA Working Group has identified 
the following general observations which help sum up some of the above examples: 
 

a) Preamble  
References to social and labour issues are found in the Preamble of numerous 
agreements, with considerable variations in scope and formulations. 
- EFTA FTAs traditionally contain general references in their Preamble or 

Objectives to the “desire to create new employment opportunities while 
promoting sustainable developments”, to “improve working conditions”, or to 
“raise the standards of living”.  

- Some EFTA FTAs also refer to the UN Charter and Universal Declaration of 
Human Rights, and in more recently concluded FTAs (e.g. Canada, Colombia, 
CGG, Peru) to fundamental ILO principles.  

- Some recent EFTA FTAs (e.g. Colombia, Peru) also include elements of 
corporate social responsibility (CSR), including an explicit reference to the UN 
Global Compact14. 

 
b) Dedicated labour provisions 
Dedicated labour provisions have been included in some recent FTAs, either within 
a more general provision, or in specific articles, in dedicated chapters, or in separate 
side agreements. Most FTAs with specific labour provisions recognise the right of 
the parties to establish their own labour laws and standards, alongside a provision 
committing them to not waive or derogate from these regulations in efforts to 
stimulate trade. The level of commitment to the dedicated labour provisions might 
depend on the language used (e.g. “should” or “shall”). In some agreements, an 
explicit reference is made to ILO core principles, with provisions ranging from (i) 
reaffirming the commitments as Members of the ILO; (ii) striving to ensure 
consistency between domestic regulations and the core ILO labour standards; or (iii) 
the inclusion of enforceable obligations to adopt and maintain such standards.  
- EFTA FTAs do not contain dedicated labour provisions. 
 
c) Cooperation/capacity building  
Many agreements contain cooperation/capacity building mechanisms in the area of 
social and labour issues. These mechanisms generally comprise exchange of 
information, specific capacity building activities and technical cooperation 
programmes. 
- In many FTAs the EFTA States commit to providing technical assistance, 

including relating to efforts to achieve sustainable economic and social 

                                                 
14 The UN Global Impact is a strategic policy initiative for businesses that are committed to aligning their 
operations and strategies with ten universally accepted principles in the areas of human rights, labour, 
environment and anti-corruption - http://www.unglobalcompact.org/. They were represented at the EFTA 
CC/EFTA PC joint conference on international trade in Geneva in November 2006.  
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development and, in some FTAs, with a particular reference to sectors 
generating growth and employment. 

 
d) Public participation 
Public participation in social and labour matters is also reflected in several 
agreements, e.g. in the form of public participation in cooperation schemes or of 
consultations in the development of labour laws. The US and Canada furthermore 
include procedural guarantees, stipulating appropriate access to tribunals for the 
enforcement of labour laws. The EU often includes joint consultative (social partner 
and civil society) committees or measures to otherwise promote contact and 
cooperation between these groups in the partner countries. 
- EFTA FTAs do not contain such arrangements. 
 
e) Institutional arrangements 
In some agreements specific institutional arrangements are foreseen for 
implementing labour-related provisions. These range from a more minimalist and 
sometimes voluntary approach (e.g. national coordinator/contact point to facilitate 
communication and oversee the implementation of social and labour provisions) to a 
more dedicated supranational “labour affairs council” (e.g. many US FTAs) or 
“ministerial council “ (e.g. Canadian FTAs) comprised of labour affairs ministers or 
equivalent representatives. 
- EFTA FTAs do not contain such arrangements. 

 
 f) Consultation and dispute settlement 

Finally, FTAs with dedicated social and labour provisions generally contain a 
consultation mechanism for addressing possible disputes in this area, in some cases 
with relatively elaborate procedures. In some FTAs, disputes linked to labour 
provisions fall under the general dispute settlement mechanism 
- EFTA FTAs do not contain a dispute settlement mechanism for labour issues 

since they do not contain dedicated social or labour standards provisions. 
 

Further observations on labour provisions in free trade agreements 
 
24. Few matters are more controversial in international trade than the debate on 
labour-related provisions and whether to include these in bilateral, regional and/or 
multilateral agreements. There seems to be an overload of qualitative research and also 
long-held and often-conflicting views among those active in the debate: while one side 
sees trade agreements as an important policy tool to raise social and trade standards in 
given partner countries (especially developing or emerging countries), the other side, 
while underlining the positive role of trade for economic growth and social 
development,  argues that trade agreements are not the right channel to solve social and 
labour related problems. This has so far made the debate more of a platform for strongly 
diverging views than for objective analysis of the effectiveness of possible new 
provisions. 
 
25. The ad-hoc EFTA Working Group on Trade and Labour Standards underlined in 
its Interim Report that while there might be an increasing number of social and labour 
related provisions applied in new FTAs (as shown above), there is still little experience 
to draw upon with regard to the implementation, enforcement and dispute settlement of  
these provisions. The lack of quantitative research and the difficulty this caused for 
presenting a broad-ranging empirical assessment of the effectiveness of selected 
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provisions, including those in the social and labour field, was reflected in the 
comparative analysis commissioned by the European Commission (EC) in 200715.  
 
26. According to the analysis commissioned by the EC, over half of the FTAs 
studied did not include labour provisions. Of those which did, most had been criticised 
for their ineffectiveness because their basic reference point was a commitment by the 
parties to enforce existing domestic labour law only. A more effective model, according 
to the authors, would be to mainstream labour provisions that explicitly reference ILO 
standards throughout the FTA including a reference to desired international standards in 
the preamble, in non-labour chapters (e.g. investment), as well as in dedicated chapters 
on labour regulation setting the scope, institutions, technical assistance and capacity 
building provisions. In terms of enforcement, these commitments should fall under the 
general dispute mechanism of the FTA and their implementation should be overseen by 
an independent and impartial body.  
 
27. The Commission study found that the only trade-related scheme on labour 
standards that so far had been recognised as working was not part of a FTA as such, but 
the US-Cambodia textile agreement. A specific sector agreement, together with the 
credible threat of losing GSP16 benefits seem to have created the right level of 
incentives for Cambodia to improve its labour policies, although it would need to be 
proven whether non-agreement-related factors could have played a role as well. As 
pointed out above, the EU has also used the GSP as a means to promote social and 
labour standards in partner countries. An incentive-based approach found some support 
among the civil society representatives in the Commission study, however, the strongest 
preference among those interviewed leaned towards leaving these provisions out of 
trade agreements altogether, narrowly followed by the organisations who prefer their 
inclusion and enforcement by trade sanctions if necessary (yet again an example of the 
strongly diverging views on labour-related provisions in FTAs).  
 
28. The Commission analysis also made the point that inclusion or non-inclusion of 
a reference to ILO principles in FTAs does not necessarily reflect the level of 
commitment to these principles among the parties to the agreement. While the US is 
keen for their trade partners to enforce internationally recognised standards and develop 
their national labour law according to these standards, the US has itself not ratified more 
than two of the eight core ILO conventions (however, like all ILO members, it is still 
obliged to observe the fundamental rights enshrined in the 1998 ILO Declaration). The 
EFTA countries on the other hand, while having chosen a narrower approach with 
regard to their trade agreements, have ratified all eight ILO core conventions and work 
actively within the ILO and also bilaterally with some partner countries to build 
capacity with regard to social and labour standards17. Another example is Australia 
which, like EFTA, does normally not include dedicated social or labour provisions in its 

                                                 
15 “A comparative analysis of selected provisions in free trade agreements”, by Jacques Bourgeois, 
WilmerHale and College of Europe; Kamala Dawar, University of Amsterdam; and Simon J. Everett, 
University of St. Gallen. The analysis was commissioned by DG TRADE, European Commission, 
October 2007. 
16 The Generalized System of Preferences (GSP) is a formal system of exemption from the more general 
rules of the WTO. Specifically, it's a system of exemption from the most favored nation principle (MFN) 
that obligates WTO member countries to treat the imports of all other WTO member countries no worse 
than they treat the imports of their "most favored" trading partner. GSP exempts WTO member countries 
from MFN for the purpose of lowering tariffs for the least developed countries (without also doing so for 
rich countries).  
 
17 It should be noted that Liechtenstein is not an ILO member. 
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FTAs and has also been vocal about the misuse of such provisions in FTAs for 
economic protectionism, but which has been very diligent in ratifying ILO conventions.  
 
29. While some FTAs establish supranational agencies to monitor and implement 
labour provisions, it is still a significant feature in FTAs that each party makes a 
commitment to protect the agreed-upon labour rights in its own domestic territory. None 
of the FTAs create a right of enforcement by one party to an agreement within the 
territory of another signatory party. Furthermore, many governments, especially 
developing countries, might lack the capacity to enforce their own respective domestic 
labour laws due to financial and resource constraints. The question is then what kind of 
approach would be more efficient in the long run: 
a) the cooperation and more dedicated technical assistance for building capacity and 
prioritising financial means-approach; 
b) the labour law provisions that involve sanctions in the case of non-compliance-
approach; 
c) the “softer” EU-model with inclusion of labour provisions in the FTAs and joint-
committee-approach; 
d) or the coherence approach where labour provisions included in the FTAs and 
cooperation for capacity building are two parallel strategies. 
 
More specific challenges linked to enforcement  
 
30. Some would contend that the provisions regulating labour within FTAs are 
growing in both scope and judicial strength, and that regulatory commitments can be 
made more enforceable when they are linked to trade agreements since the latter 
potentially allow retaliation in case of non-compliance. Within this line of argument 
FTAs are seen as attractive forums in which to negotiate non-trade related provisions, 
and thus raise labour standards, in exchange for market access concessions. Others 
would argue that since no trade agreement creates a right of enforcement by one party 
within the territory of another party (labour commitments are always restricted by 
domestic law enforcement), it is a question whether such provisions would ever be 
strong enough to achieve their objectives (raised standards) and thus would simply 
serve as window-dressing. Many have also expressed concern that the inclusion of 
certain provisions might be economically rather than ideologically motivated, with the 
aim of protecting home markets rather than raising standards in the partner country. On 
the other hand, others have argued that not including labour standards in the FTAs could 
give competitive advantages to countries where core ILO conventions are violated. 
 
31. Further to the issue of implementation and enforcement, the Brussels-based 
think-tank BRUEGEL in 2009 published a report on EU and US PTAs which studied 
whether the perception that PTAs are becoming increasingly prevalent and go 
increasingly beyond the scope of the current WTO agreements corresponds to reality or 
not. The authors divided the areas covered by these agreements into either “WTO plus” 
(defined as commitments building on those already agreed to at the multilateral level, 
e.g. a further reduction in tariffs) or “WTO extra” (defined by commitments dealing 
with issues that go beyond the current WTO mandate altogether, e.g. labour 
standards)18.  
 
32. The authors concluded that both the EU and US PTAs studied (14 each) contain 
a significant number of “WTO plus” and “WTO extra” provisions. On paper the EU 

                                                 
18 28 PTAs are studied in this report, 14 EU PTAs and 14 US PTAs. 
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PTAs go much further in terms of “WTO extra” obligations, however, when including 
the extensive “legal inflation” in the EU agreements, i.e. provisions that are not legally 
enforceable, the picture turns considerably and the US PTAs, almost free of legal 
inflation, contain more legally binding provisions, both “WTO plus” and “WTO extra”, 
than the EU PTAs. The EU and the US have obviously chosen distinctively different 
strategies for including new provisions in their PTAs. The authors do not draw any 
precise conclusions why this is, but suggest that the EU might have a greater need than 
the US to portray its PTAs as more than commercially driven (a lot of the legal inflation 
in the EU agreements occur in development-related provisions which are unique to 
these agreements). It might also reflect a lack of consensus among EU Member States 
about the aim of the PTAs and a situation in which the need to continuously find 
compromises among 27 Member States might produce a wide range of relatively weak 
legal provisions (i.e. trade policy based on the lowest common denominator).  
 
33. The authors also concluded that while both the EU and US PTAs go 
significantly beyond the WTO agreements, the number of “WTO extra” provisions is 
relatively small still. In their opinion, provisions that are really groundbreaking 
compared to the WTO framework are few and far between: mainly environment and 
labour standards for the US agreements, and competition policy for the EU agreements. 
However, these provisions all deal with regulatory issues which would suggest that the 
EU and US PTAs serve as a means for the two “hubs” to export their own regulatory 
approaches to their partners. The authors argue that the US and the EU have become the 
“regulators of the world” with estimates attributing around 80% of the rules regulating 
the functioning of world markets to either party. The study does not make conclusions 
about the costs and benefits of this situation but hints that it might serve primarily the 
interests of the “two regulators of the world”. The authors base this on the fact that the 
legally enforceable “WTO extra” provisions included in the EU and US agreements 
have all been subject to earlier, but failed attempts by the EU or the US to include them 
in the multilateral trading framework. 
 
IN CONCLUSION: POSSIBLE KEY POLICY ISSUES AND QUESTIONS 
 
(a) 
34. As a point of departure it is important to underline the vital role international 
trade can play for economic growth and welfare. This is especially true for relatively 
small and open economies, like the EFTA economies which in a more historic 
perspective have experienced considerable growth thanks to their openness towards new 
markets. The EFTA States are trading nations that would not have prospered to the 
same extent without external trade. However, in order to achieve substantive gains for 
all trading nations a global level-playing field through multilateral trade liberalisation 
and rules (WTO) is vital. A successful conclusion of the Doha Round is a crucial part of 
this. 
 
35. This is not to say that increased international trade, interdependence and 
globalisation do not have their challenges. Many groups and individuals are worried 
about the impact of globalisation on employment and the environment. A recent study 
by the OECD19 recognises that while overall employment and wage levels have 
increased in OECD in line with increased international trade, the latter might have had 
an impact on employment security in certain sectors and the composition of the overall 

                                                 
19 “International trade - Free, Fair and Open?”, Patick Love and Ralph Lattimore, OECD Insights 
publication, 2009 
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work force (low-skill to high-skilled jobs) in many OECD countries. However, overall, 
the study warns against using or changing trade policies to address these challenges and 
recommends instead to develop more appropriate policies (e.g. a right mix of active 
labour market, adjustment and direct assistance policies) at the right level while 
continuing to support international economic integration. A joint study by the WTO and 
ILO secretariats also recognises that trade policies and labour and social policies 
interact and asks for more policy coherence between the two in order to ensure more 
positive impact on growth and the quality of jobs from trade reforms20. In conclusion, 
the overall goals of upholding and strengthening environmental protection and labour 
standards are uncontroversial; the main contention thus remains how to apply such 
policies in practice and what the relationship should be between them. 
 
36. As this paper has shown a lot of PTAs are already in force, and an increasing 
number of these include labour-related provisions (although the overall number is still 
relatively limited). We have noticed that the US, EU, Canada, and New Zealand have 
chosen different strategies. While the key purpose of this background paper has been to 
summarise what provisions already exist in PTAs (based on mapping exercises in 
various research papers), the rapporteurs have also tried to raise some key questions 
linked to the effectiveness of such provisions in order to better judge what lessons, if 
any, EFTA stakeholders can draw from the ongoing debates and the existing research. 
 
37. Some key questions are the following: 
 

 Should trade policies be used as a tool for addressing other policy challenges, 
or should the latter be solved by other measures (labour market policies, 
environmental policies) at the relevant level ( local, regional, national, 
international)? 

 Should WTO members reconsider the incorporation of social/labour provisions 
in the multilateral trading framework or bilateral agreements, or should they 
keep the WTO and ILO agendas separate and rather strengthen each 
instrument/forum separately and allow them to more strongly support each 
other? 

 If either of these models (either inclusion, or non-inclusion of labour standards 
in trade agreements) are difficult to consider, could a possible compromise be to 
address labour and social issues in a parallel process to trade negotiations (e.g. 
side agreements on labour; e.g. New Zealand model)? Would this be more or 
less efficient than including such standards in the trading framework?   

 
(b/i) 
38. One challenge identified has been the fact that very little quantitative research 
exists on the relationship between trade and labour. This makes it difficult to present 
empirical or objective assessments on the possible effectiveness of new provisions in 
PTAs. On the other hand, there are a lot of qualitative research and a lot of conflicting 
opinions among stakeholders, leaving decision-makers with little but subjective 
recommendations on which to base their policy choices. This is in many ways the 
challenge also within EFTA (e.g. different views between member states, different 
views within the EFTA Consultative Committee, etc.).  
 

 Is there any scope within EFTA (among the four member states) to agree on new 
provisions in PTAs? (With little objectivity to base a decision on, it will 

                                                 
20 “Trade and Employment: Challenges for policy research”, A joint study of the International Labour 
Office and the Secretariat of the WTO, 2007 
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ultimately be a political decision on how to best develop a third-country policy 
that suits all four member states; is there scope for an effective compromise?) 

 
(b/ii) 
39. The only trade-related scheme on labour standards that so far seems to have 
been recognised as working is the US-Cambodia textile agreement, i.e. not a PTA as 
such. Notwithstanding the possibility that other non-trade related factors might have 
contributed to this, it seems a sector agreements together with the credible threat of 
losing GSP benefits have created the right level of incentives for Cambodia to improve 
its labour policies. The EU has also used the GSP as a means to promote social and 
labour standards in partner countries.  
 

 Would an incentive-based and sectoral approach be more efficient than the 
inclusion of specific provisions in PTAs? 

 Would GSP schemes be the appropriate long-term tool to create incentives, 
bearing in mind that it is unilateral, non-reciprocal, often temporary (a 
developed country could withdraw or stop its GSP scheme at any time which 
might provide an unpredictable situation for the developing country in 
question), and involves only lesser developed countries; while PTAs are 
bilateral, reciprocal, more permanent (and thus more predictable for developing 
country in question?) and wider in their coverage? 

 
(b/iii) 
40. Another question addressed is the motivation for including or not including 
labour provisions in PTAs.  
 

 Do developed countries include labour provisions as protectionist measures? 
 Can violation of ILO’s core conventions be used as a legitimate comparative 

advantage? 
 Do developed countries that have not ratified core ILO conventions have the 

legitimacy to impose certain standards on a developing partner country? 
 Do labour provisions still have a role to play, even if enforcement could be 

difficult? 
 
(b/iv) 
41. This brings us to the issue of enforcement which seems to be a challenge. The 
inclusion of labour provisions has been criticised for their potential ineffectiveness 
because their basic reference point is a commitment by the parties to enforce existing 
domestic labour law only. No trade agreement creates a right of enforcement by one 
party within the territory of another party and labour commitments are always restricted 
by domestic law enforcement. An alternative, as argued by the abovementioned analysis 
commissioned by the European Commission, could be a mainstreaming of these 
provisions throughout the FTA where the commitments would fall under the general 
dispute mechanism of the FTA and their implementation would be overseen by an 
independent and impartial body. Another, more easily identifiable challenge is the 
potential lack of capacity among developing countries to enforce certain standards and 
to develop efficient laws and policies with regard to the labour market. 
 

 If the current model of enforcement of labour provisions is considered 
ineffective, would it be better to leave these provisions out of FTAs all together 
and rather support (with more money, resources and projects) the work in/of 
ILO with regard to ratification, implementation, enforcement and follow-up of 
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international standards, or should one go to the other extreme and favour a 
mainstreaming of labour provisions throughout the FTAs including stronger 
enforcement and implementation tools?  

 If the key challenge is capacity and resources in developing countries, how can 
this best be solved? 

 
(c) 
42. Finally, other issues raised in this background paper include public participation, 
consultation, reporting and follow-up procedures. 

 
 Is there a need within EFTA to strengthen public participation with regard to 

trade negotiations? Should social partners be involved more at the national and 
EFTA level?  

 EFTA CC has asked to be more involved including the establishment of joint 
consultative committees in FTAs with larger important partners; should this 
request be repeated?  

 
 
 
 


