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Presenter
Presentation Notes
Good morning,I am Cath Howdle, Deputy Director of the Legal and Executive Affairs Department at ESA and I will spend about 20 minutes to half an hour talking about what ESA is and what we do. After that you are more than welcome to ask any questions you like about ESA or our work. ESA’s core task is to monitor the compliance of Norway, Iceland and Liechtenstein with the EEA-Agreement. 
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Which means our work is extremely diverse and touches upon most aspects of our societies.Football Stadiums, summer holidays, airport security – the air you breath. 



Iceland
Norway

Liechtenstein

European Economic Area (EEA)
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28 EU Member States + 3 EEA EFTA States = 31 EEA States – why is it important that they are 3? Because Switzerland is an EFTA state but not part of EEA or a party to the EEA Agreement. Through the EEA Agreement, the EFTA States (Iceland, Liechtenstein and Norway) have committed to obey a set of rules related to the European Internal Market. ��These rules are enforced by the European Commission in the EU Member States, and by the EFTA Surveillance Authority (ESA) in the EFTA States.The two institutions cooperate on the interpretation of EEA Law, which is to be applied in the same way across the EEAImportant distinction between the two: ESA is not a law-making body, it merely enforces the rules that have been made part of the EEA Agreement.So that is a little bit of detail about what ESA does – now a few words on who we are.



70 employees

17 nationalities

2 out of 3 are lawyers

6 trainees
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This is ESA! All employees are on fixed-term contracts (3+3 years). The family picture is never up-to-date, because we always have new people joining us, and people leaving – often to work in the Ministries or in private practice.Traineeships last for 11 months.
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College is the ESA’s decision-making body.
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College is the ESA’s decision-making body.The three College Members are appointed by the EFTA States, but undertake their functions independently and free of political direction.They are usually appointed for a period of 4 years.



ESA’s main tasks

• Monitor implementation
of new EEA legislation

• Investigate national
legislation and practices

• Enforce Competition and 
State Aid rules
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The role of ESA is to ensure that Iceland, Liechtenstein and Norway respect their obligations under the EEA Agreement. Basically, that means to make sure that the states respect the rights of individuals and market participants secured in the EEA Agreement – one example is the possibility for students to study in other EEA countries without needing a visa. 



None of our business (*)

Outside the scope of
the EEA Agreement:
• Agriculture, fisheries, forestry

• Customs, external trade

• Tax, monetary policies

• Justice (e.g. Schengen)

• Defence and security
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Some important areas are in principle not affected by the EEA Agreement. However, it is not always obvious where to draw the line. Here we can take taxes as an example  = Even though taxes are not covered by the EEA agreement they are important information in Competition cases. ESA is also takes with Food Safety = so the border between food safety and agriculture can be unclear, and we do have ongoing cases where ESA and the EEA EFTA states do not agree where the line should be drawn. 



How does ESA start work on a case?

• Complaints • Notifications • Own initiative
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In 2015, ESA received a total of 71 complaints, most of them related to Internal Market affairs.
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Complaining to ESA can often kickstart things and get them done in the EFTA State. Businesses, private citizens and environmental NGOS have brought complaints before ESA. Environmental NGO’s actually use this process quite a lot – for example in the recent Air Quality case, which ended up with ESA bringing Norway before the EFTA Court, who found that Norway breached the EEA Agreement because of air quality in several municipalities in Norway. 



Internal Market
• Monitor implementation of new EEA legislation

• Investigate national legislation and practices

• Inspections: 
• Food Safety and Animal Welfare

• Transport Security
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ESA monitors the implementation into national law of Directives and Regulations, and twice each year carries out a comparison exercise.



Internal Market
• Monitor implementation of new EEA legislation

• Investigate national legislation and practices

• Inspections: 
• Food Safety and Animal Welfare

• Transport Security
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Even when the EEA EFTA States have implemented the necessary EEA acts, ESA also monitors if they have done so correctly. And these are often the most difficult cases because there we can have a different interpretation on EEA law from the States. With the implementation process there usually is not a disagreement, the states know they are late. 



Informal 
action

Formal
procedure
“Breach of treaty”

Letter of Formal Notice

Reasoned Opinion

Pre Article 31-letter

Request for information

The infringement procedure
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So this is normally the process for cases concerning correct implementation of internal market legal acts. We start with an informal dialogue, where we ask the State for more information. As I mentioned earlier the process can be started by a complaint, by a notice or just on our own initiative. Now if ESA and the State do not reach an agreement a formal process is started. And as you can see there are quite a few steps taken before a case can end up before the EFTA Court. So we really do try to find a solution. 



Internal Market
• Monitor implementation of new EEA legislation

• Investigate national legislation and practices

• Inspections: 
• Food Safety and Animal Welfare

• Transport Security
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So you remember before when I said that 2/3 of ESA’s staff are lawyers? Well we also have food safety experts who are qualified vets, and experts who have a background in the field of transport. These staff members carry out inspections in the EEA EFTA States to make sure that the law is actually implemented in practice 



Food Safety and Animal Welfare



Transport
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So we have 3 staff members who check compliance with transport safety and security in the maritime and aviation sectors. This sounds very glamourous but I can assure you it is also sometimes very cold out on the runway! 
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So now we have talked about internal market affairs – let me move on to Competition and State aid matters. 



State Aid
• Generally prohibited, but many exceptions

• Must be notified for approval

• Complaints

• Investigations

• Recovery of unlawful aid
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State aid is economic assistance provided by public bodies to companies or businesses that are active in a market.�Such assistance can consist of public support measures in numerous forms, it can be special tax agreement, free or discounted housing or land that is publicly owned. The EEA state aid rules seek to prevent distortions of competition and negative effects on cross-border trade by ensuring equal opportunities for companies across Europe.



Regional state aid 
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Many areas are covered by specific guidelines. Regional aid is one example, important for Iceland and Norway, with huge scarcely populated areas.
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Iceland's investment agreements with five companies involved state aid not in line with the EEA Agreement. In October 2014, the Authority ordered the Icelandic State to recover any aid that was granted under these agreements.In September 2015, ESA decided to bring Iceland before the EFTA Court for failing to stop granting and failing to recover the unlawful aid and in July this year the EFTA Court found that Iceland had failed to comply with its obligations by not recovering the state aid and communicating effectively with ESA. But since the court judgment, nothing has happened. And this is the difficult part for us because we do not have any measures if the states simply fail to respect their obligations. So it is very important to work with the states in as constructive a manner as possible… and if all else fails, to take them back to the EFTA Court.



Competition
• Enforcement of EEA rules on competition

• Prohibition of restrictive and distortive conduct (Article 53)
• Ban against abuse of market power (Article 54)

• Wide powers of investigation

• Fines
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Competition is a vital part of the EEA Agreement = to ensure fair competition within the internal market. Here we actually go on raids, unannounced raids where everyone has to drop whatever they are doing and then we confiscate massive amounts of documents. Which is exciting, but then of course it can take a long time to investigate these cases. 
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We currently have an ongoing case with Telenor in NorwayESA also recently opened an investigation into a number of banks in Norway to check whether they engaged in agreements or concerted practices to block a new market entrant from providing a new e-payments service in Norway. 



EFTA Court
• Has the last word in 

interpretation of EEA 
law

• Proceedings against 
EFTA States

• Review of ESA decisions

• Advisory opinions to 
courts in the EFTA 
States
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Our cases can end up before the court or EFTA states can bring cases against ESA to the court, to test our interpretation of the agreement. And then other parties can take our decision to the court, for example in State Aid and Competition cases. Finally, Courts of EFTA states can ask the court for advisory opinions. We also submit observations before the Court of Justice of the European Union, where that Court is interpreting a measure of EU law which is also incorporated in the EEA Agreement, and where ESA’s intervention is merited by the importance of the case.Finally, we occasionally file an amicus brief before the national courts in the EFTA States where we are permitted and where we feel this would assist the judicial decision-making process.



www.eftasurv.int
• Information about ESA

• Document Register

• College Decisions

• Press Releases

@eftasurvfacebook.com/eftasurv EFTA Surveillance Authority

Presenter
Presentation Notes
We are also very active online – social media and an active website including our annual reports, college decisions and the ESA document register. We also welcome enquiries and requests for access to documents and aim to handle these with a minimum of delay and a maximum of transparency. So in the spirit of enquiry…

http://www.eftasurv.int/
https://twitter.com/eftasurv
https://facebook.com/eftasurv
https://www.linkedin.com/company/efta-surveillance-authority


Any questions?

@eftasurvfacebook.com/eftasurv EFTA Surveillance Authority
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Any questions?

https://twitter.com/eftasurv
https://facebook.com/eftasurv
https://www.linkedin.com/company/efta-surveillance-authority
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