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I. INTRODUCTION 
 
When the EEA Agreement was signed in May 1992, after almost 3 years of often intense 
negotiations, it finally provided a durable solution for the EFTA States regarding their 
access to the emerging Single European Market. Their bilateral free-trade agreements 
from the early 1970s were no longer sufficient, and the attempts to find viable 
arrangements with the EU in the 1980s based on the Luxembourg declaration had proven 
inadequate. The EEA did fill the gaps by extending the benefits of the emerging Single 
Market to all EFTA States through the creation of “a dynamic and homogeneous 
European Economic Area”.1 
 
By 1994 however, when the Agreement entered into force, circumstances had changed 
again. The EFTA members Austria, Finland and Sweden were on track to join the newly-
minted European Union a year later, while the Norwegians, for the second time, had put a 
clear stop to their government's EU accession plans through a referendum.  Meanwhile 
the Swiss people had rejected even EEA membership in a referendum. 
  
However much some of its fathers may have intended the EEA Agreement as a 
transitional arrangement towards EU membership, it thus became clear that the EEA was 
here to stay. With the judicial uncertainties out of the way, its complex political structure 
- the Council and Joint Committee, the EFTA Surveillance Authority and the EFTA 
Court, the Joint Parliamentary Committee and the Joint Consultative Committee - began 
their work and settled in for the long haul. From mid-1995, Liechtenstein having joined 
the EEA in May of that year, the EEA Agreement brought together 15 EU Member States 
with three EEA EFTA States. 
 
It is now more than 15 years ago that the EEA Agreement was signed. The EU has gone 
through considerable changes since then. The EEA Agreement is arguably the most 
comprehensive international agreement ever concluded by the EU and by the three EEA 
EFTA States. The dynamic character of the Agreement is unique in international 
relations, providing for a virtually continuous updating of the rules that provide the 
bedrock of the European Economic Area. The question remains if this dynamism has 
allowed the Agreement to keep up with the profound developments of the EU, which 
have taken place in the last decade and a half. And if not, what could be done about it?  
 
With this report, the co-rapporteurs aim to highlight the rapid transformation of the EU 
over the last 15 years; draw attention to the expansion of new forms of European 
governance and their impact on the EEA; and contemplate the future prospects and 
options for the EEA and the EEA EFTA States. The co-rapporteurs fully realise that there 
may be varied opinions on the questions raised in this document but stress the importance 
of the EEA Joint Parliamentary Committee continuing to explore ways to make the EEA 
function better. The co-rapporteurs also express their hopes that the issues raised in this 
report will stimulate a meaningful debate on the future of the EEA.  
 

                                                 
1  EEA Agreement, Recital 4. 
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This is the third time that a paper on the Future perspectives for the EEA is brought up in 
the context of the EEA JPC. On previous occasions it has been in the format of a working 
document which has now been expanded into a full report. At the latest EEA JPC 
meeting which was held in Iceland on 29 April 2008, the Committee adopted a set of 
recommendations which contained questions to the EEA EFTA national parliaments, the 
European Parliament, the European Commission and the EEA EFTA States. The 
recommendation and the contributions have been annexed at the end of this report. 

II. THE TRANSFORMATION OF THE EU 
 
Having been in operation for more than 12 years, the European Economic Area has 
witnessed fundamental changes in the EU. These changes can be grouped under eight 
loosely defined headings.  
 

1. Fundamental changes 
 

A. The creation of the European Union  
Negotiations on the EEA were concluded more or less at the same time as the Maastricht 
Treaty – which created the European Union – was signed (in February 1992). Since then 
there have been an additional two Treaty revisions, and we are about to enter the eighth 
year of a fourth revision. These have significantly extended the scope of EU activities to 
cover virtually all areas of public policy. It has also tilted the balance of power between 
the EU institutions, most importantly by expanding the role and competences of the 
European Parliament. 
 

B. Enlargement from 12 to 27 Member States  
There have been three enlargements of the EU since the EEA Agreement was concluded, 
in 1995, in 2004 and in 2007. This has more than doubled the number of Member States 
from 12 to 27, in a Union now comprised of almost half a billion people. 
 

C. The ‘completion’ of the Single Market 
With the Services Directive, the Internal Market is closer to being complete, although in a 
sense it will never be completed, as economic, social and technological change will 
continuously require updating and revisions of existing legislation. It should be noted that 
the environment in which the Internal Market operates has changed dramatically since the 
beginning of the 1990s, with less emphasis today on legislative instruments and more 
focus on a mix of tools including soft law to make the Internal Market work better in 
practice. In its Single Market Review from November 2007 the Commission underlined 
the role of the Internal Market in a globalised world, with an emphasis on how to 
strengthen the Internal Market as a spring board for EU businesses to enter and 
increasingly set standards in the global market place.   
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D. The introduction of the Euro 
Under discussion since the late 1960s, the process towards Economic and Monetary 
Union was launched by the Delors Report in 1989. The European Central Bank was 
established in 1998 and the euro fully introduced by 2002, and will from 2009 be the only 
legal tender in 16 of the 27 Member States, as well as in a number of small non-EU 
Member States such as Andorra, Montenegro and San Marino. 
 

E. The development of a foreign, security and defence policy  
The Common Foreign and Security Policy (CFSP) was established by the Treaty of 
Maastricht, further strengthened by the Amsterdam Treaty, with the European Security 
and Defence Policy (ESDP) introduced by the Treaty of Nice. The EU has conducted 
more than a dozen military and civilian operations, adopted numerous common positions, 
and created an extensive network of agreements with third countries. A new institutional 
structure headed by the High Representative for the CFSP has been established within the 
Council Secretariat, including a Political and Security Committee, a Military Committee 
served by a military staff and planning cell, as well as a European Defense Agency. 
 

F. Integration in justice and home affairs  
Initially an inter-governmental process, many of the substantive issues in this dossier 
became the subject of Qualified Majority Voting (QMV) and co-decision following the 
Amsterdam Treaty. Ambitious strategies aimed at common policies on migration, 
asylum, police and judicial cooperation were adopted in 1999 and 2004. As a result, this 
has become the most dynamic policy area in the EU in recent years, accounting for 
almost half of all new legislation introduced. New agencies have been established to 
facilitate cooperation among police (Europol), public prosecutors (Eurojust) and border 
guards (Frontex). 
 

G. The European Neighbourhood Policy 
The EU has developed ambitious plans to strengthen relations with non-EU countries in 
its geographic vicinity through the European Neighbourhood Policy (ENP). Among the 
goals are inter alia to provide these countries with a “stake in the Internal Market” and 
increase their involvement with EU programmes and agencies, eventually to be 
embedded in new comprehensive agreements between the EU and each ENP partner 
country. 
 

H. The Lisbon Strategy and new forms of governance in the EU  
The Lisbon Strategy was launched in 2000 with the aim of making the European 
economy the most competitive in the world. In order to allow for a comprehensive 
strategy involving all areas of the economy regardless of the competences of the 
Community, new policy-making methods and instruments were introduced under what is 
known as the Open Method of Coordination (OMC) (see below). While widely derided in 
the first years after its launch, the Lisbon process was re-launched as the Strategy for 
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Growth and Jobs by the Barroso Commission, which made this its number one priority. 
The renewed Strategy has been regarded as a considerable improvement: the new 
governance methods and instruments it introduced have spread into other policy areas 
and the Lisbon process itself plays an increasingly central role in the (economic) 
governance of the Union. 

2. Impact on the EEA and the EEA EFTA States 
 
The counterpoint to the development of EU policies in new areas is that the Internal 
Market, and thus the EEA, has become a smaller part of the EU’s total activities. 
 
The EU-EEA EFTA balance of power has shifted considerably. The EEA Agreement was 
negotiated in the early 1990s between six EFTA states and the then 12 Member States of 
the European Community. Today there are 27 EU Member States and three EEA EFTA 
States, the latter with a combined population of approximately one percent of the EU. 
The EU has become a more heterogeneous interlocutor, making it less flexible in dealing 
with the outside world and less able to accommodate special concerns of the EEA EFTA 
States through adaptations, exceptions, and transition periods in the EEA. Among 
growing numbers, any given state (be it EU or EFTA member, incidentally) will find it 
hard to gain attention and understanding for its particular sensitivities, while at 3 among 
30, the EEA EFTA States may well find the Commission disinclined to create precedents 
for exceptions to any given piece of legislation. 
 
There has been a significant increase in the budgetary costs for the EEA EFTA States. 
The initially envisaged one-off financial mechanism has de facto become permanent and 
increased by a factor of five in the case of Iceland and Liechtenstein and a factor of ten in 
the case of Norway. This is foremost a consequence of EU enlargements, and budgetary 
concerns loomed large in recent EEA enlargement negotiations. The EEA EFTA 
governments were initially surprised by the amount of the “suggested” increase of the 
EEA Financial Mechanism in connection with the 2004 enlargement. Negotiations on the 
2007 enlargement proved difficult, to the point of derailing the simultaneous enlargement 
of EU and EEA, which had still been salvaged three years earlier.  
 
The budgets for the various EU programmes in which the EEA EFTA States participate 
are larger, and have led to a further increase in the cost of the EEA Agreement. 
Furthermore, the programmes are now used as instruments of the Lisbon Strategy, and as 
such are increasingly subject to the EU’s new forms of governance. It may in this context 
be noted that the EEA EFTA States are, with some minor exceptions such as on statistics, 
not part of the Lisbon process, despite the centrality of the Internal Market, and thus the 
EEA, to the Strategy. 
 
A number of unforeseen events not directly relevant to the EEA Agreement such as 
terrorist attacks and various food scares have however had an impact on the functioning 
of the EEA. Largely in response to such developments, the role of the EFTA Surveillance 
Authority (ESA) has arguably widened, with ESA conducting numerous inspections of 
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food safety and airport security, which were not envisaged when the EEA Agreement was 
concluded. 
 
When the EU has been given new competences in new policy areas, the EEA EFTA 
States have responded by concluding bilateral agreements with the EU. The possibility of 
approaching this collectively in EFTA has, in all probability, never been seriously 
entertained. According to the EU’s own database, the Union has 40, 15, and 58 
agreements with Iceland, Liechtenstein and Norway respectively.2 Most of these have 
been concluded in the last 15 years, i.e. after the signing of the EEA. None of these 
measure up to the EEA in terms of scope or importance, but neither are they negligible: 
they include, amongst others, the agreements on Schengen/Dublin association and with 
Europol, as well as agreements on participation in ESDP operations.  
 
The special circumstances of many new Member States following the enlargements in 
2004 and 2007 have necessitated an unprecedented amount of transitional clauses and 
exemptions. Although "grace periods" accompanied previous EU and EEA enlargements, 
their sheer number at this juncture created diverging levels of implementation of the 
acquis communautaire. While this is first and foremost a problem for the Commission 
and the European Court of Justice, this unprecedented number of exemptions could 
threaten the objective of a homogeneous European Economic Area. Taken together with 
notions of a shrinking influence on formulating legislation as described above, such 
perceptions may raise concerns about the enduring legitimacy of the EEA arrangement. 
 
Of these challenges, none is of course specific to the EEA context. Indeed, threats to the 
institutional balance, the cost of cohesion and the risk of diluting the acquis have all been 
widely discussed on the occasion of the recent EU enlargements, and continue to 
dominate the debates on institutional reform as well as on future enlargement rounds. For 
the EEA EFTA States however, the shifting numerical balance and its implications could 
amount to a change in paradigm, which may prompt them to review their options, 
including that of EU membership, in a very different light from only a few years ago. 
 
 

III. NEW FORMS OF EUROPEAN GOVERNANCE 
 
The concurrent deepening and widening of the integration process has transformed the 
mainly economic west European community of the late Cold War-period into a pan-
European Union engaged in virtually all areas of public policy. From this perspective it is 
perhaps only to be expected that it would have an impact on the way in which the EU is 
governed. These developments, which can be loosely labelled as A) New policy-making 
methods and B) New instruments, increasingly have a bearing on the EEA. 
 

                                                 
2 See http://www.consilium.europa.eu/showPage.asp?id=252&lang=en&mode=g, accessed 21 October 
2008. 
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1. New policy-making methods 

A.  Co-decision and the European Parliament 
The increased power of the European Parliament is expressed principally in the extension 
of the co-decision procedure, whereby new legislation and policies require the assent of 
both the Council and the European Parliament. 
 

B. Commission: New paradigm and decentralisation 
The Commission is in the midst of a paradigm shift as concerns regulatory policy. The 
‘1992 project’ was dominated by a legalistic approach aimed at removing obstacles to the 
four freedoms. With the Better Regulation Initiative launched in 2002, the Commission 
has to support its legislative proposals with impact assessments showing the economic 
and social consequences of a specific proposal. The lawyers of DG Markt (the European 
Commission department for Internal Market policies) are gradually being complemented 
by economists. This could be regarded as a ‘natural’ consequence of the end of the ‘era of 
legislation’. As the Internal Market is now more or less ‘completed’, the policy objective 
is shifting towards ensuring that markets function ‘on the ground’. In a sense this is a 
follow-up of the decision by the EU in 1992 that new legislation had to be tested against 
the EUs competences, subsidiarity and proportionality. 
 
The growing number of tasks for the EU’s executive has also prompted a decentralisation 
process, with important tasks increasingly undertaken by autonomous agencies. This is in 
part a response to events such as the various food crises and terrorist attacks, leading to 
the establishment of agencies such as the European Food Safety Authority and the 
European Aviation Safety Agency. It is also a response to further European integration in 
the area of infrastructure and network industries, with various regulatory models under 
discussion, from networks of national regulators, entrusting regulatory tasks on the 
Commission or setting up new autonomous regulatory agencies. The growing number of 
expert groups advising the Commission – which have risen from 600 in 1990, to 850 in 
2000 and 1200 in 2007 – can also been seen as a response to avoid congestion in the 
Commission. 
 

C. ‘Intensive’ inter-governmentalism and the Member States 
The Member States are increasingly drawn into the daily functioning of the Union. While 
this has always been a case through the Council and its numerous working groups, new 
processes in the EU increasingly involve the national administrations in the capitals of 
the Member States, rather than their diplomats in the Permanent Representations in 
Brussels. There is increased emphasis on the partnership between the Member States and 
the Brussels institutions, in particular through the Lisbon Strategy. Initially criticized, 
there is growing acceptance that the reinforced Lisbon Strategy provides one way 
forward.  The growing prominence of this mode of policy-making is partially explained 
by the extension of EU activities to areas in which sensitivities concerning national 
sovereignty are particularly strong, such as in security, defence, justice and home affairs. 
The ‘completion’ of the Single Market and the shift in emphasis towards ensuring that 
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established European markets function well also requires a growing role for the Member 
States, as they are responsible for implementation.  
 

2. New instruments 
 
Another ‘natural’ consequence of the supposed end of the ‘era of legislation’ is the 
growing prominence of non-legislative instruments. Collectively known as ‘soft law’, this 
includes various types of policy instruments that share the characteristic of being not 
legally binding. It includes green and white papers, communications, recommendations, 
strategies, action plans, guidelines, codes of conduct, targets, benchmarks, co-regulation 
and self-regulation. Soft law is part of the Better Regulation agenda, and part of the 
required impact assessments includes an assessment of non-legislative options. 
 
It should be noted at the outset that this is very controversial within the EU, not least in 
the European Parliament, and its growing prevalence is criticized for undermining the 
unique legal order in the EU. This differs fundamentally from public international law, in 
that it confers rights not just to participating states but also to its citizens. Hence, a 
growing use of ‘soft law’ instruments would shift the balance among the EU institutions, 
reducing the power of the European Parliament and the European Court of Justice.  
 
Several arguments are raised in favour of using ‘soft law’ instruments: they are more 
flexible and innovation friendly; they can find easier acceptance among stakeholders; 
their use entails a faster process; and they could be regarded as a first step, facilitating 
progressive implementation of policy initiatives. Indeed, many of the ‘soft law’ 
instruments are in practice preparatory instruments, for instance Commission green and 
white papers, which eventually might lead to new legislative proposals.  
 
Increasingly one can find ‘soft law’ elements encapsulated in legislation, with elements 
of, for instance, self regulation or Commission recommendations of specific aspects set 
out in a framework directive. 
 
The growing scope of EU activities and the interdependence among them increases the 
need for coordination to ensure coherence. As a result there has been a proliferation of 
multi-sectoral initiatives in the EU, leading increasingly to legislation covering several 
policy areas.  
 
The Open Method of Coordination is an integral part of the Lisbon Strategy, and is used 
on a whole range of issues such as social policies, employment, environment, education 
and research to name a few fields. The OMC provides a framework for cooperation 
among the Member States towards common objectives to be reached by mutual learning 
and peer pressure on the basis of non-legislative instruments such as targets, benchmarks 
and indicators. It thus constitutes a shift from the traditional regulations, directives and 
decisions, which would be incorporated in the EEA Agreement.  
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Many of the ‘soft law’ instruments, such as guidelines, codes of conduct, targets and 
benchmarks, are in practice produced, monitored and managed by the Commission. 
Furthermore, as seen with the Commissions’ recently adopted (and accepted) country-
specific recommendations on the Lisbon Strategy, these are no longer limited to the 
exclusive or even shared competences, effectively broadening the scope in which the 
Commission has a say, even though the available sanction possibilities are limited 
compared with its powers for instance on competition or state aid policy.  
 

3. How does this relate to the EEA? 
 
These new forms of European governance were not envisaged when the EEA was 
negotiated and they do not seem to fit easily with the EEA Agreement. The EEA is based 
on a purely legal approach; a clear distinction between the Internal Market and other EU 
activities; and the central role played by the Commission as the sole initiator of new 
legislation.  
 
The growing use of non-binding instruments leads to questions as to whether or not these 
need to be adhered to when they cover areas falling within the scope of the EEA 
Agreement.  
 
While a clear distinction between the Internal Market and other EU activities is crucial to 
the EEA EFTA States, it is becoming increasingly irrelevant in the EU. As a result, there 
is a growing number of legal acts and policy initiatives that are relevant to the EEA but 
also include elements that are not covered by the EEA Agreement. Recent examples of 
this include the Emissions Trading Directive and the Free Movement of Persons 
Directive. Then there is the challenge of EU legislation formally being beyond the scope 
of the EEA but clearly relevant to the EEA, for instance the recent EU proposals and 
legislative acts on migration. The Data Retention Directive provides a recent example of 
an initiative devised and developed as falling with the Justice and Home Affairs dossier, 
but later given a legal basis making it Internal Market (and thus EEA) relevant. The ECJ 
Advocates-Generals stated in October 2008 that the Directive was an Internal Market 
matter. 
 
Given these trends it is certain that the EEA EFTA States will see more new “sensitive” 
legal acts and policy initiatives which comprise elements which go further than the scope 
of the EEA and which will make it increasingly difficult to define EEA relevance, and 
consequently, to agree with the EU side on their incorporation into the EEA Agreement. 
The question remains whether the EEA EFTA States continue to deal with those on a 
case by case basis or if a redefined approach will be called for. 
 
The changing balance of power among the EU institutions also affects the EEA 
Agreement, as legislation proposed by the Commission more often gets substantially 
amended by the Council and the European Parliament, as seen for instance with the 
recently adopted directives on services and chemicals (REACH). This diminishes the 
importance of EEA EFTA participation in expert groups assisting the Commission in 
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preparing new legislation. Such ‘decision-shaping’ is usually considered an important 
element of the EEA system. On the other hand, the extended use of the co-decision 
procedure entails that the EEA EFTA comments – another key EEA EFTA decision-
shaping instrument – have a longer lease on life.  
 
In sum these changes in the way in which the EU is governed leads to greater uncertainty 
and less predictability insofar as the EEA Agreement is concerned. This is not just a legal 
technical issue; it increases the scope for subjective judgments on the relevance of new 
EU legislation and policy initiatives to the EEA, opening up for differences in 
interpretation between the EU/Commission and the EEA EFTA States, as well as among 
the EEA EFTA States themselves. If anything, and judging by the recent past, one might 
argue that differences among the EEA EFTA States themselves on how to react to these 
developments and on how to define EEA relevance have been increasing in recent 
months and years. This gives great cause for concern for the continued smooth 
functioning of the EEA. 
 

IV. PROSPECTS AND OPTIONS FOR THE EEA AND THE EEA EFTA 
 STATES 
 
Despite all of these challenges, the EEA continues to function. Indeed, in light of the 
transformations of the EU and the emergence of new forms of European governance, that 
the EEA still exists more or less in its original form and works as intended should 
perhaps be regarded as a surprise. However, the conclusion – seen both in official texts 
and speeches and by independent analysts – that the EEA continues to function well 
seems increasingly questionable in light of the numerous and growing number of 
substantial obstacles to the smooth functioning of the EEA.  

1. The state of the status quo 
 
A number of significant legislative acts have been the subject of serious delays in the past 
months and years. The most recent examples included the delayed incorporations of the 
Emissions Trading Scheme and the Directive on the free movement of persons into the 
EEA Agreement. Both of these cases have been recurrent themes in the most recent 
debates in the EEA Joint Parliamentary Committee. The EEA JPC was at its meeting in 
Vaduz particularly critical of the EEA Joint Committee’s handling of the latter case, 
which was not solved until the end of October 2007, exactly a year after Article 102 had 
been invoked. The EEA JPC voiced its concern by noting that this was only the second 
time that Article 102 of the EEA Agreement had been invoked, and stressed that the Joint 
Committee was thus running the risk of the relevant Annex of the EEA Agreement being 
suspended, as the Article stipulates. Other recent cases of long delays include the 2000 
Water Directive and the 2001 GMO Directive, both of which were not incorporated in the 
EEA until 2007, the 2001 Directive on national emission ceilings for certain atmospheric 
pollutants, and the long-running saga to ensure EEA EFTA participation in the European 
Food Safety Authority, which as of Autumn 2008 still remains unresolved. 
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Delays concerning the 2007 enlargement caused the EU side to unilaterally suspend the 
introduction of new legislation in early 2007 (i.e. the core business of the EEA), 
essentially rendering the European Economic Area in a legal uncertainty for nearly four 
months and thereby preventing the EEA Joint Committee to adopt decisions on legal acts 
for five months. An agreement on the EEA enlargement was signed as late as July 2007, 
more than seven months after the accession of Bulgaria and Romania to the EU. Apart 
from this, the co-rapporteurs would also like to mention the problems concerning EEA 
EFTA participation in the new EU programmes which coincided with the delays in the 
EEA Enlargement negotiations; problems associated with decision-shaping committees; 
the reduced significance of the available decision-shaping mechanisms; and the 
expanding costs associated with the EEA Agreement.  
 
In years to come, increased contributions for perhaps less quantifiable benefits of 
enlargement may well lead to stronger resistance among the electorate, as was already 
seen in Switzerland. The EEA and Norwegian Financial Mechanisms are currently 
running its operating period of 2004-2009. Judging by the recent past and 
notwithstanding political developments in the EEA EFTA States, it is easy to foresee that 
the negotiations on a new Financial Mechanisms from 2009 onwards, which were 
launched in September 2008, could become difficult. The EU side has purportedly 
requested a significant increase in the contribution from the EEA EFTA States. 
 
The root of these systematic problems is in one way or another related to the underlying 
structural changes of the EU and the way in which the Agreement allows the EEA EFTA 
States to adapt to these changes. The question now becomes whether or not the status quo 
– continuing to update the EEA Agreement for new acquis, supplemented to the extent 
possible by bilateral arrangements in areas clearly outside the scope of the EEA – is 
legally and practically sustainable as well as politically acceptable? 

2. Future EU developments: Treaty reform and the Reform Treaty 
 
This of course depends upon the further developments in the EU. A key issue here 
concerns the fate of the Treaty of Lisbon. If this is ratified, the new trends identified 
above will be accentuated and to a certain extent codified. Important elements include the 
abolishment of the pillar system, which will further blur the lines between the EEA 
relevant Internal Market and other EU policies and the further strengthening of the 
European Parliament, pointing towards the emergence of an embryonic parliamentary 
system at the European level. It would also introduce additional new elements of 
relevance such as a growing role for national parliaments in the EU.  
 
On the other hand, if the Lisbon Treaty is not ratified, it is perhaps questionable whether 
there will be the political will in the EU for further comprehensive treaty reforms in the 
foreseeable future. One might speculate whether such a result would lead to a halt in the 
integration process, or whether it might lead to more structured cooperation within the 
EU or new forms of cooperation among certain EU Member States outside the EU 
framework with the aim of eventually incorporating it in the EU system, as has been done 
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with the Schengen Convention and the Prüm Treaty in the field of justice and home 
affairs.  
 
Regardless of the fate of the Lisbon Treaty, it seems likely that the current trends 
concerning the evolving forms of EU governance will continue and thus that the EEA 
will be increasingly difficult to manage. Increasingly frequently the EEA EFTA States 
will be faced with a choice between either a de facto broadening of the scope of the 
agreement if new cross-sectoral rules are incorporated or attempting to exclude them. The 
latter could over time undermine the credibility of the EEA itself and the guaranteed 
access to the world’s largest market by producers and exporters in the EEA EFTA States. 
As the EU’s own Member States increasingly accept interference by the EU institutions 
in areas traditionally falling squarely within national competences under the treaties, seen 
with their acceptance of the country-specific recommendations by the Commission under 
the Lisbon Strategy, one might expect that the EU side will look negatively at the latter 
approach. 
 

3. What can be done within the existing framework? 
 
What can be done in order to address the challenges which the transformation of the EU 
and its new forms of governance entail for the EEA and the EEA EFTA States? 
 
As the co-rapporteurs have tried to highlight in this report, the political and institutional 
landscape of the European Union has changed quite considerably since the EEA entered 
into force. For the main premise of the EEA Agreement to continue to flourish, the EEA 
EFTA States need to recognise the new game in town. In light of recent delays in the 
incorporation of EEA acts and in the EEA enlargement, as cited in this report, current 
policy plans do not seem to be too encouraging.  
 
Recently, the Norwegian and the Icelandic Governments published their respective 
reports on Europe. Norwegian policy will be based on what is here referred to as the 
status quo, and the report focuses on how to improve its functioning. It is noteworthy that 
the report stresses the key goal to strengthen bilateral relations with virtually all European 
nations except its closest partners in Europe: Iceland and Liechtenstein. Notwithstanding 
the prevailing view that changes within the EU, including the increased role of the 
European Parliament and the admission of more member states, have not affected the 
EEA Agreement it seems that the EEA EFTA States need to strengthen their internal 
coordination and cooperation on a whole range of issues. It is noteworthy that the debate 
on Europe and the EU seems to be gaining ground in the EEA EFTA States, in particular 
Iceland where the Foreign Minister recently announced an annual parliamentary debate 
focusing solely on Europe – similar to what had been announced in Norway on the basis 
of the Government’s report on Europe. The current financial crisis has again put the 
question of EU membership at the forefront of the political debate in Iceland. 
 
As for the parliamentary dimension of the EEA, the current institutional arrangement 
does not warrant any substantial changes to be made but on the other hand, increased 
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involvement and thereby enhanced influence on the EEA would necessitate more active 
participation by the EEA EFTA national parliaments and parliamentarians themselves. 
The respective national parliaments of the EEA EFTA States could also enhance early 
warning mechanisms and scrutiny of their own governments. Recent examples from the 
Norwegian Storting and the Icelandic Althingi are encouraging signs of increased 
involvement. Furthermore, one possible avenue might be for the EEA EFTA national 
parliaments to establish their offices in Brussels, monitoring the European Parliament and 
thereby establish their own contact networks and channels of information and influence. 
Respective national political parties could also link up with the relevant European party 
groups (and in case of the Lisbon Treaty entering into force also to an eventual network 
of national parliaments in the EU).  
 
The Lisbon Treaty and the ensuing ratification process adds a variable to this and while 
more politically than legally important for the EEA EFTA States, the parliamentary 
dimension in the EU would be strengthened with the new Treaty. The Lisbon Treaty 
envisages a new and enhanced role for national parliaments and a strengthening of the 
powers of the European Parliament. Whether or not these changes should be reflected 
also at the national level in the EEA EFTA States could become a topic of discussion.  

4. Should the EEA Agreement be revised? 
 
Notwithstanding these responses of the EEA EFTA States within the framework of the 
EEA, as well as the dynamism inherent in the Agreement, there have been no revisions of 
the Agreement as such since its entry into force in 1994. 
 
This issue has been raised intermittently, although no serious and concerted efforts have 
been made by the EEA EFTA States for a reform of the EEA. The issue was discussed 
and raised informally in 2001/2002 and in the context of the EU and EEA enlargement in 
2004, but the European Commission made it clear at an early stage that the EU was not 
prepared to contemplate any revision until after the EU and EEA enlargements to Central 
and Eastern Europe were completed.  
 
The current situation as described in this report leaves the co-rapporteurs with an 
important set of open questions which should stimulate a meaningful public debate on the 
future perspectives for the European Economic Area. Is the status quo politically 
sustainable for the EU and the EEA EFTA States? Is enough being done on the EEA 
EFTA side to utilise the EEA Agreement to adapt to systematic changes of the EU? 
Would it be politically realistic to aim for a revision of the EEA Agreement, given the 
inherent political and institutional complexities such an exercise would entail?  
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Annex I 
 
 

RECOMMENDATION 
 

on 
 

Future Perspectives for the European Economic Area 
 

(adopted at the 30th EEA JPC meeting in Iceland 29 April 2008) 
 
The EEA Joint Parliamentary Committee of the European Economic Area: 
 

A. Having regard to the Treaty of Lisbon which was adopted by the heads of state 
and government on 13 December 2007 and which is currently undergoing a 
ratification process by the European Union Member States; 

 
B. having regard to the working paper on the Future perspectives of the European 

Economic Area, debated in the 29th meeting of the European Economic Areas 
Joint Parliamentary Committee;  

 
 

1. asks the national parliaments of the EEA EFTA States to provide the 
Committee with a factual description of the way in which they organise their 
EEA related work; how this work has changed since the EEA entered into 
force; and if the national parliaments foresee changes in their working 
structures in the immediate future; 

 
2. asks the European Parliament for its opinion on the effects of the Treaty of 

Lisbon and how the Parliament intends to increase its cooperation with the 
National Parliaments of the EU Member States, as foreseen in the Treaty, and 
if this opens opportunities in enhancing the European Parliament’s 
cooperation with the National Parliaments of the EEA EFTA States in matters 
concerning the Internal Market, of which the EEA EFTA States are full 
members;  

 
3. asks the European Commission to consider whether legislative proposals 

which will be sent to the national parliaments of the EU Member States for 
consultation, as foreseen in the Lisbon Treaty, also to be sent to the national 
parliaments of the EEA EFTA States for consultation when they regard 
matters of the Internal Market, of which the EEA EFTA States are full 
members; 

 
4. asks the EEA EFTA States for a comprehensive analysis of the implications of 

the Treaty of Lisbon for the functioning of the European Economic Area; 
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5. asks the EEA EFTA States for their views on the increased role of the national 

parliaments of the EU Member States, as foreseen in the Treaty of Lisbon; the 
implications for the national parliaments of the EEA EFTA States; and on the 
way in which the national parliaments of the EEA EFTA States can cooperate 
more closely with the European Parliament on  matters concerning the 
Internal Market; 

 
6. requests that the relevant authorities provide the Committee with their 

contributions in written form before 10 October 2008. 
 

7. instructs its President to send this recommendation to the national parliaments 
of the EEA States, the European Parliament, the European Commission, and 
the EEA EFTA States. 
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Annex II 
 

Contributions from the EEA EFTA national parliaments 
 
1. ICELAND 
 
Factual description of Althingi’s working procedures on EEA matters. 
 
Early organisation of EEA related work 
 
Special Parliamentary Procedure Rules on EEA-matters were adopted by the Presidium 
of Althingi in February 1994. The rules proscribe the function of the Foreign Affairs 
Committee of the Parliament, other standing committees, the Icelandic delegation to 
EFTA and the EEA Parliamentary Committees, and the co-operation with the Ministry 
for Foreign Affairs (MFA). 
The Foreign Affairs Committee is proscribed to oversee all EEA related work. According 
to the aforementioned rules all pre-pipeline and pipeline acquis is to be presented to the 
Foreign Affairs Committee. The Icelandic Delegation to the EEA Joint Parliamentary 
Committee joins the Foreign Affairs Committee for meetings on EEA affairs. 
Furthermore, the Foreign Affairs Committee relays documents to other standing 
committees of parliament and calls for their opinion on matters in their respective fields. 
The Foreign Affairs Committee informs the MFA about the result from the parliamentary 
process. 
 
Althingi was to be kept informed and consulted regarding pre-pipeline and pipeline EU 
acquis. In particular before any final decision of the EEA Joint Committee. The rules 
were adopted if for no other reason than to decrease the chances for a conflict or 
disapproval by the parliament of decisions made previously by the EEA Joint Committee. 
 
Unfortunately, the Parliamentary Procedure Rules on EEA-matters from 1994 did not 
function properly and have not been abided to in recent years. Althingi has not been 
properly informed and consulted regarding pre-pipeline and pipeline EU acquis. In fact, 
Althingi has only had insignificant influence on the execution of the EEA Agreement. 
 
Recent Changes 
 
In May 2007, a special Committee on European Affairs issued a report on Iceland and its 
relations with Europe.  This special Committee was founded in 2004 and its task was to 
study the function of the EEA Agreement and questions related to Iceland’s relations to 
Europe. The Committee was dissolved subsequent to issuing its findings. 
 
In short, the Committee issued a number of proposals concerning the Parliament’s EEA 
related work. Some of the proposals have been included in the revision of working 
procedures that is currently taking place as is discussed below. One important proposal 
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that has already been implemented is that the Minister for Foreign Affairs submits an 
annual report to Parliament on the development of Iceland’s relations with the EU and the 
functioning of the EEA. The report is introduced by the Minister in a special plenary 
meeting followed by a general debate. Before this practice was adopted in January 2008, 
the Minister of Foreign Affairs would include a section on European Affairs in the 
Ministers’ General Report to Parliament.  
 
Current revision of the working structure 
 
In early 2008, the Speaker of Althingi requested the Foreign Affairs Committee to draw 
up recommendations for new Parliamentary Procedure Rules for EEA-matters. The 
Foreign Affairs Committee concluded its work in October 2008 after formal consultation 
with the Ministry for Foreign Affairs and other relevant bodies. During this period, the 
Foreign Affairs Committee visited the Norwegian Storting and had deliberations with 
colleagues in the European Consultative Committee. 
 
The Foreign Affairs Committee submitted a report to the Presidium of Althingi. It 
includes a series of proposals and recommendations which essentially address three 
distinct areas of concern: i) The access of Althingi to information and consultation 
regarding pre-pipeline and pipeline EEA-matters, ii) access of Althingi to information 
and consultation before meetings of the EEA Joint Committee, and iii) the technical side 
of how EEA-matters are to be brought before the Parliament in form of legal bills or 
parliamentary resolutions. 
 
Additionally, the Foreign Affairs Committee proposes a new liaison position for Althingi 
vis-à-vis the European Parliament, which preferably should be stationed in the European 
Parliament. Since the proposals and recommendations are currently in a process within 
Althingi, the time is not ripe to address them in detail. A few principal points can be 
mentioned from the report: First, the Foreign Affairs Committee and the Icelandic 
Delegation to the EEA Joint Parliamentary Committee should join together for special 
meetings on EEA matters prior to meetings in the EEA Joint Committee. Secondly, the 
Minister for Foreign Affairs should attend these meetings and be advised of the Foreign 
Affairs Committee’s position on issues in upcoming EEA Joint Committee meetings. 
Thirdly, the Foreign Affairs Committee could decide to call on other Standing 
Committees of Parliament to participate in special meetings on EEA affairs. Fourthly, 
there is an increased emphasis on a timelier evaluation of the domestic influence of 
proposed EEA-legislation. And finally, MPs in Althingi, engaged in EEA related work, 
should be enabled to develop contacts with their counterparts in the European Parliament. 
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2. NORWAY 
 
Description of the Storting’s procedures related to EU EEA affairs. 
 
The Government’s consultations with the Storting on matters regarding the Agreement on 
the European Economic Area (the EEA Agreement), including proposals regarding new 
or amended acts in a field within the scope of the EEA Agreement, and matters regarding 
coterminous agreements with the European Union (EU), shall take place with the 
European Consultative Committee.  
 
The European Consultative Committee consists of the Standing Committee on Foreign 
Affairs and the members of the Norwegian delegation to the EEA Joint Parliamentary 
Committee. The Standing Committee on Foreign Affairs or its chair may also decide that 
one or more of the other committees shall take part in specific consultations. The Election 
Committee appoints deputies for the members of the Standing Committee on Foreign 
Affairs in the European Consultative Committee. The deputies shall be summoned in any 
case of absence. The Election Committee may nevertheless decide that a deputy who 
attends meetings of the Standing Committee on  Foreign Affairs shall also attend 
meetings of the European Consultative Committee. The chair of the Standing Committee 
on Foreign Affairs convenes consultations when he or she deems  necessary, or when a 
member of the Government or one-third of the members of the Standing Committee on 
Foreign Affairs so request.  
 
Documents which the European Consultative Committee receives from the Government 
shall also be submitted to the appropriate standing committees. The committees may 
request that the Government submits other documents regarding EU/EEA matters. The 
committees may also submit written questions on such matters to the responsible member 
of the Government, but may not hold hearings. A committee may decide to submit a 
written statement to the European Consultative Committee on a matter that the 
consultative committee shall deal with.  
 
The committee decides whether a spokesperson shall be elected for such a matter. A 
written statement from a committee to the European Consultative Committee is made 
public once it has been submitted, unless the committee decides otherwise. Meetings of 
the European Consultative Committee are held in camera. The same applies to joint 
meetings between this body and other committees. The minutes of proceedings in the 
consultative committee are made public as soon as they are available, unless the 
consultative committee decides otherwise. It is prohibited to repeat statements made in a 
meeting when the minutes of the business of that matter have not been made public. 
 
Matters which are taken up in the European Consultative Committee shall be submitted 
to a meeting of the Storting when the Standing Committee on Foreign Affairs so demands 
at a meeting of the European Consultative Committee where the matter is on the agenda. 
The Storting shall decide in camera whether such a meeting shall be public or held in 
camera.  
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Revision 
 
The Rules of Procedure related to EU and EEA issues were recently revised. The revision 
took effect 1. January 2008 and are included in the above mentioned.  
 
The Storting took initiative to the revision, in order to facilitate political debate on EU 
EEA issues at an earlier stage.  
 
Among the main elements in the revised procedure are: 
 
The verbatim notes from the discussion in the European Consultative Committee are 
immediately made public, if not otherwise decided.  
 
The Standing Committees role is enhanced, by their receiving the same documents from 
the Government as the European Consultative Committee, and by the possibility to put 
forward notes and proposals on an issue for discussion and decision in the European 
Consultative Committee.  
 
Moreover, the Government represented by the Foreign Minister must twice yearly (since 
2007 and at the request of the Storting) give Stortinget an orientation on its EU EEA 
policies and the development of the EEA and the EU. This is followed by a general 
debate in plenary.  
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3. LIECHTENSTEIN 
 
Parliament of the Principality of Liechtenstein 
 
 
Factual Description: Organisation of the EEA Related Work 
 
 
Since the Principality of Liechtenstein has joined the EEA, the Parliament of the 
Principality of Liechtenstein has nominated the EEA Committee from its middle.  
 
The EEA Committee of the Parliament of the Principality of Liechtenstein consists of 
members of the 3 political parties represented in the Parliament of the Principality of 
Liechtenstein. This committee is nominated for the entire term of office. The Committee 
is chaired by the opposition or the small coalition partner respectively. The Committee is 
supported by the EEA Coordination Unit of the Government of the Principality of 
Liechtenstein.  
 
The Committee always meets 1 to 3 days prior to the meeting of the EEA Joint 
Committee and discusses the various legal acts according to the long list of the EEA Joint 
Committee.  
 
The appropriate offices of the different departments of the Government of the Principality 
of Liechtenstein (e.g. the Office of Food Inspection and Veterinary Affairs; the Office of 
Agriculture; the Office of the Environmental Protection or the Office of Economic 
Affairs) write reports and abstracts to the attention of the EEA Coordination Unit 
concerning the content of the legal acts and their relevance for the Principality of 
Liechtenstein, but also the impact on the bilateral relationship with Switzerland (customs 
agreement, monitoring of the markets), consecutive costs and possible legal amendments.  
 
The EEA Coordination Unit submits these files to the EEA Committee for the 
preparation of the meeting. The members of Parliament are invited to study the legal acts 
and ask questions to the experts of the EEA Coordination Unit. Usually, 3 to 4 experts of 
the EEA Coordination Unit join the meeting of the EEA Committee to answer the 
questions of the members of parliament directly. The experts cover all aspects of the legal 
acts.  
 
Based on the opinion of the Constitutional Court of 11 December 1995, the EEA 
Committee of the Parliament of the Principality of Liechtenstein then decides whether or 
not the legal act will be discussed in the plenary session of the Parliament of the 
Principality of Liechtenstein (opinion concerning reservation of assent according to 
article 103 of the EEA Agreement). 
 
If a legal act requires the approval of Parliament, the appropriate department of the 
Government prepares the matter and the Government submits the report and motion to 
the plenary meeting. Then, the Foreign Affairs Committee of Parliament deals with the 
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report in its meeting prior to the session of the Parliament and issues a recommendation 
to Parliament. The Foreign Affairs Committee also deals with the annual report of the 
ESA.  
 
The delegation to the EEA/EFTA Committee of Parliament reports annually on the 
activities, which is discussed and taken note of in the Foreign Affairs Committee and in 
the plenary session.  
 
The delegation and the Foreign Affairs Committee feel confident that this kind of EEA 
related political work in Parliament is valuable and also treasured in the non 
parliamentary sector, because the concerned professional institutions are integrated as 
early as possible and are informed about EEA relevant changes.  
 
On the part of Parliament, no changes are planned concerning the function of the EEA 
related work, which has constantly improved over the years since the Principality of 
Liechtenstein has joined the EEA.  
 
The next parliamentary elections will be held in February 2009 and the EEA 
Coordination Unit will continue as a standing part of the business and will handle the 
legal acts from Brussels as hitherto in cooperation with the new EEA Committee to be 
elected. 
 
There will be changes - in the form of a stronger integration within the preparation of the 
drafts for directives and the resulting commitment of the national political authorities – 
when the Lisbon Treaty will come into force.  
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Annex III 

Contribution from the European Parliament 
 

Committee on the Internal Market and Consumer Protection 
 

Recommendation  
to the EEA Joint Parliamentary Committee on 

 Future perspectives for the European Economic Area 
 
The Committee on the Internal Market and Consumer Protection: 
 
1. Underlines that the effective functioning of the Single Market in all 30 EEA countries 

has proved an undeniable success for economic growth, prosperity, competitiveness, 
preservation of social balance and has been a driving force in the promotion of 
economic cohesion and removal of regional disparities, however, points out that 
further integration will only be possible if the internal market directives are correctly 
transposed and applied throughout the whole area; 

 
2. Recalls that the EEA Agreement ensures that new Internal Market legislation is 

implemented in the EEA EFTA States in tandem with implementation in EU Member 
States; accordingly welcomes initiatives by the National Parliaments to increase their 
involvement on issues related to the development of the Single Market; 

 
3. Recalls that, while EEA Agreement continues to work well, fundamental changes 

have taken place in the EU since the conclusion of the agreement; takes the view that 
it is important to avoid the creation of unintended new barriers to the free movement 
of goods, services, capital and persons within the Single Market;  

 
4. Underlines the need for a strong and competitive Internal Market that will ensure 

consumer's rights, and will be able to face crucial challenges negatively affecting 
lives of European citizens such as the ongoing financial crisis;  

 
5. Considers that while new forms of informal cooperation may supplement but not 

replace formal EEA Cooperation; takes the view that timely and correct transposition 
of Single Market legislation is of particular importance for the effective functioning 
of the Agreement; hence calls on all EEA States to endeavour to achieve timely 
implementation of new legislation; recalls in this context its resolution of 25 
September 2008  on the Internal Market Scoreboard;  

 
6. Calls on all EEA States to step up efforts to provide information and assistance to 

citizens, enterprises and especially SME's ensuring they can fully benefit from the 
Single Market, in particular underlines the importance of SOLVIT and the Small 
Business Act as advisory and defence tools against unfair commercial practices and 
other unlawful pursuits.  
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Annex IV 
 

Contributions from the European Commission 
 
The European Commission: 
 
- agrees that a continuous rapid incorporation of new internal market acquis is crucial for 
the good functioning of the EEA and the homogeneity of the Internal Market; 
 
- has the fundamental position that the EEA co-operation covers the Internal Market and 
the four freedoms, nothing more and nothing less; 
 
- is mindful, however, that there is a normal development of the acquis, which means that 
on a case by case basis the European Commission needs to assess the internal market 
impact and EEA relevance; 
 
- agrees that the possible consequences of the Lisbon Treaty for the functioning of the 
EEA structures and procedures should be examined, once there is a clearer picture of 
what will happen in relation to the internal reforms in the EU.  
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EUROPEAN COMMISSION 
EXTERNAL RELATIONS DIRECTORATE GENERAL 
 
DIRECTORATE North America, East Asia, Australia, New Zealand, EEA, EFTA, San Marino, Andorra and 
Monaco 
The Director 
 

 
Brussels, 23rd October 2008 
ER/C/3/LOH D(2008) 514841 

Dear Ms. Raeva, 
Thank you for your letter of 7 May. I apologize for the late answer but since you raised 
an institutional point, I delayed sending a reply in order to take account of the latest 
developments and informal consultations. 
In your Committee’s recommendation, it is asked whether the European Commission 
could consider submitting certain legislative proposals that, as foreseen in the Lisbon 
Treaty, will be sent to the EU national parliaments, also to the national parliaments of the 
EEA EFTA States. 
Since the Lisbon Treaty is still in its ratification process we can’t express a definitive 
opinion but you may be interested in our initial view. 
The established procedures for implementing the EEA Agreement ever since it entered 
into force in 1994 provide for a specific role for the EFTA Secretariat. This system now 
functions very well. In particular, in close consultations with the Commission, the EFTA 
Secretariat submits those acts that are of EEA relevance to the EEA EFTA States for their 
consideration.  
One practical way forward to address the point your Committee raises and not necessarily 
linked to the Lisbon Treaty, could be that the EFTA Secretariat when submitting an EEA 
relevant proposal to the EEA EFTA governments also submits a copy to the respective 
EEA EFTA national parliaments. I have been informed that this action should pose no 
practical problems and could be a pragmatic way to increase the awareness of national 
parliaments. It would need to be accepted by the states concerned. I hope these thoughts 
are useful in the further deliberations of your Committee. 

  Alan Seatter 
 

Ms Bilyana RAEVA 
President of the EEA Joint Parliamentary Committee 

cc. H. Olsen (EP), M. Brinkmann, L.-O. Hollner (RELEX) 
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Annex V 
 

Contributions from the EEA EFTA States 
 

E U R O P E A N  E C O N O M I C  A R E A  
 

S T A N D I N G  C O M M I T T E E  
O F  T H E  E F T A  S T A T E S  

 
 
  
 
 
Ref: 1085713                                                                               Brussels, 24 October 2008 
 
Confidential 

Distribution: EEA EFTA  
 

SUBCOMMITTEE V ON LEGAL AND INSTITUTIONAL QUESTIONS 

The Treaty of Lisbon – Implications for the EEA 

Note by the Secretariat 

1. INTRODUCTION AND OVERVIEW OF THE TREATY OF LISBON 
 

1. At the meeting of Subcommittee V on March 12, 2008, the EFTA Secretariat was 
asked to prepare a legal and political analysis of the implications of the Treaty of 
Lisbon3 (hereinafter the “Lisbon Treaty”) for the EEA Agreement. At its meeting 
on May 29, 2008, Subcommittee V agreed to an outline which this note is based 
on. The purpose of this note is not to be an exhaustive coverage of the Lisbon 
Treaty but to highlight some of its most important changes and how they affect 
the EEA Agreement. Our analysis gives particular attention to areas where the 
new treaty could have consequences for the functioning of the EEA. 

 
2. The note, which is based on the present state of play, should not be interpreted as 

presenting any position of the EEA EFTA States on the future functioning of the 
EEA. 

 

                                                 
3 OJ C306 17.12.2007, p. 1. 
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3. Institutional reform is at the heart of the Lisbon Treaty. It provides for a limited 
extension of EU competences into new policy areas, in particular if compared 
with the amending treaties of Maastricht, Amsterdam and Nice.  

 
4. The Lisbon Treaty amends the Treaty on the European Union (hereinafter “TEU”) 

and the current Treaty establishing the European Community4 (“EC Treaty”) 
which is being renamed the Treaty on the Functioning of the European Union 
(hereinafter “TFEU”). The Lisbon Treaty consists of 7 Articles, 37 Protocols, 2 
Annexes and 65 Declarations. Article 1 amends the TEU and Article 2 amends the 
TFEU. When referring to legal provisions, for the purposes of this paper we will 
refer to Articles of the consolidated version of the TEU and TFEU after the 
Lisbon Treaty.5  

 
5. Although the Lisbon Treaty consists of more than 350 amendments, a large 

number of these are technical. The main substantive changes introduced in the 
Lisbon Treaty are beyond the scope of the EEA, in areas such as the Common 
Foreign and Security Policy (“CFSP”), Justice and Home Affairs (“JHA”) and the 
European Monetary Union (“EMU”). There are only minor changes to the four 
freedoms and the Internal Market, with somewhat more substantial, albeit still 
minor, amendments in flanking areas. 

 

                                                 
4 OJ C321 29.12.2006, p. 37, for consolidated version. 
5 See, http://www.consilium.europa.eu/uedocs/cmsUpload/st06655-re01.en08.pdf 
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2. GENERAL, INSTITUTIONAL AND PROCEDURAL PROVISIONS 
2.1       General 
 
2.1.1. Legal personality  
 

6. The Union will have its own legal personality after the entry into force of the 
Lisbon Treaty. Much has been written about the question of whether the Union 
already has such a distinct legal personality but the Lisbon Treaty eliminates any 
doubts that may have been raised in that respect concerning the future.6 The two 
treaties, the TEU and the TFEU, are to have the same legal value7 whereas the 
TEU is currently subordinate to the EC treaty.8  Furthermore, the Union shall 
replace and succeed the European Community. The Union will therefore take over 
the rights and obligations of the European Community under the EEA Agreement. 
Subcommittee V has previously come to the conclusion that from a legal 
standpoint there is no need for specific action to ensure this understanding.9 That 
conclusion is also in line with traditional principles of succession in international 
law. The Contracting Parties could, however, take note of this change in a 
meeting of the EEA Council for instance if considered desirable.  

 
2.1.2. Legal primacy  
 

7. One of the basic legal principles of EU law, namely the principle of primacy of 
EU law, remains unaffected by the Lisbon Treaty. Declaration 17 to the final act 
of the Intergovernmental Conference which adopted the Lisbon Treaty on 13 
December 2007, states that in accordance with well settled case law of the Court 
of Justice of the European Union, the Treaties and laws adopted on the basis of 
the Treaties have primacy over the law of Member States, under the conditions 
laid down in the said case law. The declaration is a result of the opposition of 
certain Member States to express this principle in the treaty text itself. According 
to the annexed opinion of the Council Legal Service the fact that the principle of 
primacy will not be included in the treaty does not change the existence of the 
principle and the existing case law. The primacy principle therefore continues to 
be a fundamental feature of EU law. The working of the EEA Agreement remains 
unaffected by this. 

 
2.1.3. Division of competences  
 

8. The issues of where the Union can legislate and which areas fall within the 
competence of the Member States have been much debated over the years. The 
Lisbon Treaty is intended to clarify the limits of Union competence and describes 

                                                 
6 Article 47 TEU. 
7 Article 1(3) TEU. 
8 Article 47 in the current TEU. 
9 Legal Note from Subcommitee V on the Constitution for Europe,15 November 2004, Ref. no. 1028249, p. 
4, para 19. 
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three categories of Union competence: exclusive, shared and supporting, 
coordinating or supplementing the actions of the Member States.  

 
9. According to the attribution principle set forth in Article 4 TEU, competences not 

conferred upon the Union in the Treaties are to remain with the Member States. 
Article 2 TFEU furthermore says that when the Treaties confer on the Union 
exclusive competence in a specific area, only the Union may legislate and adopt 
legally binding acts in that area. When the competence is shared with Member 
States, both the Union and the Member States may legislate and adopt legally 
binding acts in that area. Article 3 TFEU then lists the areas where the Union has 
exclusive competence, such as regarding the customs union, the monetary policy 
and the common commercial policy. Article 4 TFEU lists areas where the Union 
is to share competence with the Member States, for instance concerning the 
internal market, agriculture and fisheries, transport and energy. In addition, in 
accordance with Article 5 TFEU the Member States are required to coordinate 
their economic policies within the Union. Article 5 TEU furthermore states that 
the use of Union competences is governed by the well known principles of 
subsidiarity and proportionality. Finally, Article 6 TFEU lists the areas where the 
Union has competence to support, coordinate or supplement actions of the 
Member States. These areas include health, industry, culture, tourism, civil 
protection and administrative cooperation.  

 
10. As this concerns the division of competences between the Member States and the 

Union, this will not affect the EEA Agreement in a substantially new way. The 
development during the lifetime of the EEA Agreement has been that the Union 
has taken on more tasks and its competences have been extended into new areas. 
The EEA has certainly been affected by this development, and one may expect 
challenges similar to those already seen in the past. Nonetheless, it can hardly be 
said that these challenges are fundamentally different from what the EEA EFTA 
States have faced in the past years and continue to deal with on a regular basis.    

 
2.1.4. Charter of fundamental rights 
 

11. The Charter of Fundamental Rights is currently not legally binding for the EU 
Member States but will be binding after the entry into force of the Lisbon Treaty. 
According to Paragraph 1 Article 6 of the TEU, the Charter of Fundamental 
Rights will have the same legal status as the Treaties. The Charter will therefore 
become hard law and the European Court of Justice, or the Court of Justice of the 
European Union, as it will be renamed, will have jurisdiction regarding the 
interpretation of the Charter. The EFTA Surveillance Authority or the EEA EFTA 
States will not be directly subject to the provisions of the Charter. However, it 
cannot be excluded that the Charter will indirectly affect the EEA EFTA States 
through decisions of the European Court of Justice, which has already referred 
approvingly to the Charter as a re-affirmation of the general principles of law 
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common to the Member States.10 Thus, the case law of EU’s courts might have 
bearing on the interpretation of the general rules in the EEA Agreement or on the 
EEA secondary legislation through the general obligations of the EFTA 
Surveillance Authority and the EFTA Court to observe the case law of the 
European Court of Justice; see Article 3 of the Agreement on the establishment of 
a Surveillance Authority and a Court of Justice and Article 6 EEA.  

 
12. The EFTA Court has, however, already integrated fundamental rights into the 

EEA legal order even where that may not have been necessary in order to 
preserve the homogeneity mandated by Article 6 EEA (cf. Case E-2/02 TBW and 
Bellona v EFTA Surveillance Authority [2003] EFTA Court Report, p.52 and 
Case E-2/03, Ásgeirsson, [2003] EFTA Court Report, p. 185. 

 
13. It can therefore be argued that the Charter’s becoming legally binding will not 

result in any dramatic changes for the Member States or the EEA EFTA States. 
They are all parties to the European Convention of Human Rights and various 
other international human rights treaties which already cover the substantial 
provisions of the Charter. It should, however, be kept in mind that some of the 
Member States may have perceived this differently as Poland and the United 
Kingdom opted out and a protocol on the application of the Charter of 
Fundamental Rights of the European Union to Poland and to the United Kingdom 
ensures that the Charter does not apply to them.  

 
2.2  Procedures  
 
2.2.1. Merger of pillars   
 

14. The EU has often been described as consisting of three pillars. The first pillar is 
the EC pillar, the second one concerns the Common Foreign and Security Policy 
and the third pillar relates to judicial cooperation in criminal matters and to police 
cooperation. It has been claimed that the introduction of a legal personality of the 
EU, the disappearance of the EC and the streamlining of the decision-making 
procedures effectively result in the disappearance of the pillar structure. 
Procedural rules in the current TEU which relate to judicial cooperation in 
criminal matters and to police cooperation will be replaced by provisions in the 
TFEU. The decision making procedure in the third pillar will therefore become 
subject to the same procedures as matters from the first pillar. Rather than saying 
that this results in the abolishment of the three pillars one could say that this 
results in the merging of the third pillar with the first pillar leaving the second 
pillar largely intact.  

 
15. Although these changes do not affect the EEA Agreement directly, they can make 

it more difficult to evaluate when legislation is EEA-relevant. The legal basis of 
new EU legislation and its location within the pillars has often been used as an 

                                                 
10 Paul Craig and Gráinne de Burce, EU Law, Text, Cases and Materials, 4th Ed., Oxford University Press 
(2008), p. 418. 
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indication as to whether legislation is EEA-relevant. However, it is unlikely that 
this will in fact result in any new problems as an individual assessment of the 
EEA-relevance of legislation is always undertaken anyway. The EEA EFTA 
States have already had to deal with the challenge of otherwise EEA relevant 
legislation containing provisions that fall outside of the scope of the EEA 
Agreement but such challenges can increasingly be expected in the future.  
Uncertainty surrounding EEA relevance could, however, also affect the decision 
shaping possibilities of the EEA EFTA States under Article 99 EEA, as EEA 
relevance determines the expert groups in which the EEA EFTA States can 
participate. While this does not represent an entirely new challenge as such, the 
further expansion of co-decision and qualified majority voting (QMV),11 
envisaged under the Lisbon Treaty is likely to entail that the EEA EFTA States 
will probably be confronted with this issue more frequently than at present. 

 
16. Even though the EEA-relevance questions in principle will not be changed by the 

Lisbon Treaty, some current trends might in the future have a bearing on how this 
matter might be addressed. A tendency in EU politics is that the Commission 
presents broad integrated policy and legislative packages that span all EU 
competencies. Parts of a package or a legislative instrument might be EEA 
relevant, some parts Schengen-relevant, other parts might fall outside the EEA-
/Schengen- agreements altogether. This tendency is likely to continue and to be 
even more evident under the Lisbon Treaty, also due to the fact that the 
Commission will consist of fewer commissioners with broader portfolios. The 
coordination of broad policy packages or legislation containing diversified 
elements that now fall under several pillars will arguably lead the Commission to 
seek to have a more effective grasp on these questions. The EEA EFTA States 
should therefore have a principled discussion between themselves and also with 
the Commission regarding the possibility of reaching a common understanding on 
how to deal effectively with these matters.  

 
2.2.2. Legislative procedure  
 

17. One of the aims of the Lisbon Treaty is to respond to the critique that the EU 
lacks a democratic mandate for much of its legislation. The European Parliament 
is therefore given an increased role in the legislative procedure. The currently 
named co-decision legislative procedure set out in Article 251 EC will be 
renamed the “ordinary legislative procedure” and will be extended to various new 
policy areas.12 This procedure prescribes qualified majority voting in the Council 
(“QMV”) and prevents a measure from being adopted without the approval of 
both the Council and the European Parliament.  

 
18. Most of the legislation concerning the internal market is already being passed by 

use of this procedure. This legislative procedure is therefore familiar to the EEA 

                                                 
11 See below, Chapter 2.2.2. 
12 Paul Craig and Gráinne de Burce, EU Law, Text, Cases and Materials, 4th Ed., Oxford University Press 
(2008), p. 113. 
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EFTA States and should in itself not present any serious new challenges for the 
EEA Agreement.    

 
2.2.3. Treaty revision and withdrawal 
 

19. According to Article 48 of the TEU the Treaties may be amended in accordance 
with an ordinary revision procedure as well as in accordance with simplified 
revision procedures. These procedures are laid down in detail in Article 48 TEU. 
According to a new article in the TEU, Article 50, any Member State may decide 
to withdraw from the Union in accordance with its own constitutional 
requirements. The future relationship of such a state shall be negotiated in 
accordance with Article 218(3) of the TFEU. The Council is responsible for such 
an agreement, acting by a qualified majority, after obtaining the consent of the 
European Parliament. In reality it is difficult to see that this entails any great 
change to the current state of play. If a Member State did in fact want to withdraw 
from the EU, it could hardly be prevented from doing so. This explicit possibility 
of withdrawal may, however, be politically important in some cases, showing 
Member States that they will not be locked in the Union for all eternity if the 
Member State will in the future wish to withdraw. Article 50 does not affect the 
EEA Agreement directly, as withdrawal from the EEA is governed by Article 127 
of the EEA Agreement. 

 
2.2.4. Types of legal acts 
 

20. The EU Constitution originally proposed to change the types of EU legal acts 
from the traditional regulations, directives and decisions etc. to other types of 
legislation, called framework laws. That change was abandoned with the Lisbon 
Treaty and the traditional types of EU legal acts therefore remain. This helps to 
clarify the situation for purposes of the EEA Agreement as that Agreement only 
refers to these traditional types of legal acts and states how these should be dealt 
with.   

 
2.2.5. Enhanced cooperation  
 

21. According to Article 20 of TEU, Member States which wish to establish enhanced 
cooperation between themselves within the framework of the Union’s non-
exclusive competences may do so. This type of cooperation has not been used up 
until now but its aim is to further the objectives of the Union and shall be open to 
all Members States should they wish to join such cooperation. This does not affect 
the workings of the EEA Agreement. 

 
2.3  Institutions and other actors  
 

22. The Lisbon Treaty introduces considerable changes to the institutional set-up of 
the EU. In addition to the changes to the decision-making process and its impact 
on the balance among the EU institutions, the Lisbon Treaty also establishes new 
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institutions and actors. As far as the EEA EFTA States are concerned, the key 
changes concern the EU Presidency and the parliamentary dimension.  

 
2.3.1. The EU Presidency and the EU’s external representation 
 
 The following are foreseen as a result of the Lisbon Treaty: 
 

23. The European Council formally becomes an EU institution. A new permanent 
President of the European Council will chair EU summits and represent the EU 
externally (together with the High Representative) and will serve for a term of 2 
½ years. A candidate will be proposed by the European Council by QMV to be 
endorsed by a simple majority in the European Parliament. 

 
24. The posts of External Relations Commissioner and High Representative for the 

CFSP are merged into the ‘double-hatted’ position of Vice President of the 
European Commission in charge of external relations and High Representative of 
the Union for Foreign Affairs and Security Policy (hereafter HR/VP). S/he shall 
preside over the Foreign Affairs Council. 

 
25. While it is clear that these changes will lead to changes in how the EU manages 

relations with third countries, uncertainties about how these innovations will be 
implemented and made to work in practice are unlikely to be addressed until after 
the eventual entry into force of the Lisbon Treaty.  

 
26. It is clear that these changes will create some uncertainty about who will represent 

the EU side in the EEA Council. According to the EEA Agreement, the EU 
delegation consists of representatives of the Council and the Commission. One 
scenario is that the new HR/VP could represent all four of the entities in the 
current troika which are present for the political dialogue (High Representative, 
the Commission, and the current and the incoming Presidency) and the three that 
represent the EU in the EEA Council proper (Commission, and the current and the 
incoming presidency). 

 
27. But the rotating Presidency as such will continue for all other Council formations 

in the form of trio Presidencies. It is not clear how this will be organized: either, 
as now, with each taking six months at the helm under an 18-month programme, 
or, possibly, by dividing the dossiers among themselves for the entire 18-month 
period. How they will approach the foreign affairs dossier is not clear, but it 
should perhaps not be taken for granted that the Member States are willing to let 
go of this important dossier completely. Here it might become relevant that the 
EEA is partially an internal policy in the EU. Although Council configurations 
will be determined only after the entry into force of the Lisbon Treaty, it is clear 
that all except the Foreign Affairs Council will be chaired by the rotating 
Presidency. 
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28. Finally, how the new president of the European Council fits into all of this — s/he 
is supposed to not only chair the European Council, but also represent the EU 
internationally "at the appropriate level" — remains yet another unknown. But as 
there are no summit-level meetings between the EU and EFTA, the creation of 
this post should not have any implications for the EEA. 

 
2.3.2. Parliamentary dimension 
 

29. The parliamentary dimension of the European Union is strengthened by the 
Lisbon Treaty. In addition to the increased powers of the European Parliament, 
principally through the extension of co-decision discussed above, the Lisbon 
Treaty also provides a role for the national parliaments in the Member States in 
the decision-making process in the Union.  

 
30. Two new procedures were introduced involving national parliaments. The first, 

known colloquially as the ‘yellow card’ procedure, obliges the Commission to 
forward all consultation documents to the national parliaments upon publication 
and to send all legislative proposals to the national Parliaments at the same time 
as they are sent to the European Parliament and to the Council. The national 
parliaments then have eight weeks to examine whether Commission proposals 
encroach on the sovereignty of the Member States and move the EU beyond the 
powers accorded to it by the treaties. If one-third of the national parliaments (i.e. 
nine in EU-27) agree that the Commission proposal failed this ‘subsidiarity test’, 
the Commission would have to give a ‘reasoned opinion’ as to why the proposal 
was in line with the principle of subsidiarity before re-introducing it. 

 
31. Secondly, the Lisbon Treaty introduces a reinforced control mechanism – the so-

called ‘orange card’ procedure – available to the national parliaments according to 
which a simple majority of national parliament (i.e. 14 today) could trigger a 
special procedure. If 55% of the Member States in the Council or a simple 
majority in the European Parliament agrees that a legislative proposal is beyond 
the competences of the EU, the Commission will be forced to withdraw the 
proposal.  

 
32. The EEA EFTA Member States might consider mirroring the involvement of the 

national parliaments on the EFTA side as well. Such involvement of the national 
parliaments of the EEA EFTA Member States should be of a purely internal 
nature and any input by a national parliament of an EEA EFTA Member State 
would have to go through the respective governments. The issue of whether to 
involve the EEA EFTA Member States’ national parliaments is, however, a 
political rather than a legal question. 

 
2.3.3. Other institutional changes 
 

33. The size of the European Commission is to be reduced in 2014 as opposed to 
2009 according to the Nice treaty. The Commission will then consist of 2/3 or less 
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of the number of Member States, i.e. a maximum of 18 in the current EU. The 
European Council may decide by unanimity to alter this number. It has been 
argued that the reduction in the size of the Commission will weaken it vis-à-vis 
the other EU institutions. If this is the case, this could subsequently affect the 
EEA, as the Commission is the main interlocutor of the EEA EFTA States in the 
EEA.  

 
34. A citizens initiative – allowing one million EU citizens to prompt the 

Commission to propose legislation in a particular area – will be introduced by the 
Lisbon Treaty. As EU citizenship is outside the EEA Agreement, this provision 
will have no direct effect on the functioning of the EEA Agreement.  

 
35. The competences of the renamed Court of Justice of the European Union are 

extended, notably in the field of justice and home affairs. This could have an 
impact on other agreements between the EFTA States and the EU such as 
Schengen, but is unlikely to have any effect on the functioning of the EEA.  

 
3. POLICY AREAS 

36. Few of the numerous amendments in the EEA relevant sections of the TFEU 
entail any substantial changes to the functioning of the EEA Agreement. The most 
important changes, most of which concern areas outside the four freedoms, 
consist of:  

 
37. - new EU competences in the fields of intellectual property, sport, space policy, 

climate change, energy, tourism, civil protection, and administrative cooperation;  
 

38. - an extension of co-decision and QMV in the Council – the ordinary legislative 
procedure – to the chapter on the right of establishment (Article 51 TFEU); the 
extension of the free movement of services to nationals of third countries 
operating in the EU (Article 56 TFEU) and on liberalization of specific services 
(Article 5 TFEU 9); capital movement to and from third countries (Article 64(2) 
TFEU); transport policy measures that may affect the standard of living and 
employment levels in certain regions (Article 91(2) TFEU); and culture (Article 
167 TFEU); as well as to the ‘new’ EU policy areas of intellectual property rights 
(Article 118 TFEU), sports (Article 165 TFEU), space (Article 189 TFEU), 
climate change (Articles 191-192 TFEU), energy (Article 194 TFEU), tourism 
(Article 195 TFEU), civil protection (Article 196 TFEU), and administrative 
cooperation (Article 197 TFEU); and 

 
39. - an explicit legal basis for so-called ‘soft law’ instruments (guidelines, 

indicators, best practices, monitoring, etc.) in the fields of industry; research, 
technological development and space; public health; and social policy.  

 
40. In addition, there are a few specific changes which are discussed further in the 

following sections.  
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3.1  Internal Market: The four freedoms, competition, state aid and other rules 
 
3.1.1. Free movement of persons 
 

41. In the article on social security measures necessary to ensure the free movement 
of workers (Article 48 TFEU), it is specified that ‘migrant workers’ include both 
regularly employed and self-employed workers. A Member State might refer draft 
legislation in this area to the European Council for a decision by unanimity. 

 
42. This provision is mirrored in Article 29 EEA, which, however, does not include 

any specific reference to migrant workers, and this should therefore not have an 
impact on the functioning of the EEA. 

 
3.1.2. State aid 
 

43. Article 107 TFEU provides that the Council may repeal letter (c) of its paragraph 
2 concerning aid granted to the economy of certain areas of Germany affected by 
the past division of Germany.  

 
44. As the provision on this kind of aid has been mirrored in Article 61(2)(c) EEA, 

the deletion of this point would ideally be reflected in the EEA Agreement. 
Article 118 EEA provides for the modification of the main text of the Agreement. 
But this requires formal approval or ratification procedures in the Contracting 
Parties and is therefore not possible in practice. Two different sets of rules will in 
the future govern the same matter in the Union and in the EEA, but this is 
unlikely to affect the good functioning of the EEA Agreement. Article 61(2)(c) 
EEA constitutes an authorizing provision, which will simply not be used 
anymore, as in intra-Union relations the parallel provision will have been deleted. 
This holds all the more true as it is unlikely that the EEA EFTA Member States 
would try to rely on this provision to grant aid to a company located in the areas 
of Germany affected by the division of Germany.  

 
3.1.3. Intellectual property rights 
 

45. Article 118 TFEU provides an explicit legal basis for legislative action to protect 
intellectual property rights. Today, the legal basis for legislation in the intellectual 
property area would typically be Article 95 EC. Whereas Article 95 EC allows for 
approximation of laws, Article 118 TFEU is a separate article that provides the 
basis for the introduction of “European instruments” (trade marks, patents, etc.) 
and for centralised authorisation and supervision systems. To this end, Article 118 
TFEU gives the Union a clearer and enhanced legal basis for legislation in the 
intellectual property area, in particular with regard to industrial property rights.  

 
46. This move towards increased cooperation in the field of intellectual property on 

the EU side may ultimately result in the EEA EFTA States’ having to decide 
whether they will participate in this cooperation. The legal basis for introducing 
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new legislation in the intellectual property area under the EEA Agreement is 
Article 65(2), Protocol 28 and Annex XVII EEA. As is the situation today, the 
EEA relevance of any legal act adopted according to Article 118 TFEU would 
need to be scrutinized according to the EEA Agreement itself. The introduction of 
Article 118 TFEU would therefore not seem to have a direct legal impact on the 
functioning of the EEA Agreement although it could have a future political 
impact in the EEA EFTA states. 

 
3.2  Areas outside the four freedoms/ horizontal and flanking measures 
 
3.2.1. Economic, social and territorial cohesion 
 

47. Article 174 TFEU is an amended version of Article 158 EC which also adds a 
reference to territorial cohesion, listing types of regions eligible for support on 
‘territorial’ grounds.  

 
48. Although the word “territorial” is new, it is unlikely to lead to substantial 

changes. What is more important is the new paragraph added to Article 174 
TFEU. It points out that “particular attention shall be paid to […] areas which 
suffer from severe and permanent natural or demographic handicaps such as the 
northernmost regions with very low population density, and island, cross-border 
and mountain areas”. This is not of direct concern for the EEA EFTA Member 
States, as the provision does not concern Union legislation to be incorporated into 
the EEA Agreement and is aimed towards backward and the least favoured 
regions. However, this provision could nonetheless provide an additional line of 
argument when it comes to suggestions for country-specific adaptations to Union 
acts, as the Union seems to recognise the particular situation of the northernmost 
regions, islands and mountain areas. 

 
3.2.2. Public health 
 

49. The provisions of the Lisbon Treaty relating to public health have changed 
slightly from the TEC. Most notably, the incentive measures designed to protect 
and improve human health (cf. Article 152(5) EC) may under the Lisbon treaty 
also be designed “to combat the major cross-border health scourges” (Article 168 
TFEU). 

 
50. However, as these incentive measures may not entail the harmonisation of the 

laws and regulations of the Member States, it can be expected that the measures 
will consist in the establishment of Community actions, programmes or other 
activities. Such actions, programmes or other activities would fall under the 
category of cooperation outside the four freedoms, where the Contracting Parties 
can freely decide to engage in further cooperation. No legal gap seems to appear 
from the reference in the Lisbon Treaty to major cross-border health scourges. 

 
3.2.3. Energy 
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51. A new Title XX TFEU on energy is introduced. The goals of the EU’s energy 

policy are to (1) ensure the functioning of the energy market; (2) ensure security 
of supply; (3) promote energy efficiency and the development of renewables; and 
(4) promote network interconnections. 

 
52. While the EEA Agreement already contains acts concerning the functioning of the 

energy market, and those promoting energy efficiency and energy saving (and 
may in the near future contain acts concerning the development of new and 
renewable forms of energy), it does not contain measures ensuring the security of 
energy supply. 

 
53. Article 24 EEA’s wording is rather broad, stating merely that Annex IV contains 

“specific provisions and arrangements concerning energy”. However, the EEA 
EFTA States are of the opinion that the EEA Agreement does not cover the 
security of energy supply. The EEA EFTA Member States have already refused to 
incorporate acts on the basis of previous Article 100 EC – now Article 122 TFEU 
– concerning measures to be taken if severe difficulties arise in the supply of 
certain products. It is therefore likely that the EEA EFTA Member States will be 
heard with the argument that measures ensuring the security of energy supply 
would not be EEA-relevant. Furthermore, if the Union is to act under the new 
Article 194 TFEU, in principle it will not affect the Member States’ right to 
determine the conditions for exploiting their energy resources, their choice 
between the different energy sources and the general structure of their energy 
supply. Adding further weight to the argument is the fact that Article 122 TFEU 
has been amended to make specific reference to supply difficulties in the area of 
energy.   

 
54. In light of the above, and as it cannot be excluded that one and the same Union act 

will contain provisions concerning all the three above mentioned categories, the 
EEA EFTA States would have to carefully scrutinise the new Union acquis with a 
view to propose the necessary adaptations.  

 
3.2.4. Other new policy areas 
 

55. In addition to the new title on energy and the inclusion of climate change in the 
title on environment, the Lisbon Treaty provides for new EU competences in the 
fields of space policy, sports, tourism, civil protection, and administrative 
cooperation. 

 
56. This should not affect the functioning of the EEA, as the new competences 

concern actions to support, coordinate or supplement the actions of the Member 
States. In all five areas it is explicitly stated that these actions exclude 
harmonisation of laws and regulations (as in the case of public health noted 
above). Indeed, if the EEA EFTA Member States intended to participate in these 
activities they could do so within the framework of Protocol 31 to the EEA 
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Agreement. For that matter, with regard to cooperation outside the four freedoms 
there is no strict notion of EEA-relevance; as long as all Contracting Parties 
consider it appropriate, they can agree to cooperate in virtually any field they 
wish. 

 
3.3  Beyond the EEA 
 
3.3.1. Agriculture and fisheries  
 

57. The Title on agriculture and some of the articles therein are changed to also 
include a reference to fisheries, and co-decision is introduced on competition 
policy and trade in agricultural products. 

 
58. In light of the second sentence of Article 32(1) EC, which defines the term 

“agricultural products” as including products of fisheries, it seems that the Lisbon 
Treaty would not lead to changes of relevance for the functioning of the EEA 
Agreement in the field of agriculture and fisheries. 

 
3.3.2. Economic and Monetary Union (EMU) 
 

59. There are numerous amendments to the EMU in the Lisbon Treaty. Key changes 
include a new chapter with detailed provisions for the so-called Eurogroup as well 
as new measures to enhance coordination of economic policies of the Member 
States. 

 
60. As the EEA Agreement only provides for an exchange of views and information 

on economic and monetary policies on a non-binding basis, the changes to the 
EMU should not affect the functioning of the EEA.  

 
3.3.3. Foreign policy  
 

61. The common foreign and security policy as well as the common security and 
defence policy fall outside the scope of the EEA Agreement and should therefore 
have no immediate legal impact on the EEA Agreement. Whereas the Lisbon 
Treaty contains considerable changes in this area, many of the key changes are 
institutional – notably the new HR/VP and the EEAS – and are covered above. 
Other changes included provisions for enhanced cooperation in defence policy 
and a new Article 8 TEU on relations with neighbouring countries. 

 
62. Pursuant to Article 8 TEU, the EU is to develop a special relationship with 

neighbouring States, aiming to establish an “area of prosperity and good 
neighbourliness”. This provision does not replace but rather complements Article 
310 EC – re-numbered as Article 217 in the Lisbon Treaty – which constitutes the 
basis of the EEA Agreement and other association agreements.  

 
3.3.4. Justice and home affairs  
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63. The Lisbon Treaty contains considerable changes in the field of justice and home 

affairs. The so-called Area of Freedom, Security and Justice (AFSJ) falls outside 
the scope of the EEA Agreement, but there are obvious political as well as 
practical links between the AFSJ and the four freedoms.  

 
64. Many of the key changes are concerned with decision-making procedures, with 

the so-called third pillar effectively merged into the first pillar through the 
extension of the ordinary legislative procedure to also include police and judicial 
cooperation in criminal matters. This increases the likelihood that issues so far 
limited to the third pillar will become part of EEA relevant legislation, although 
the opt-outs and opt-ins in this area are likely to reduce its occurrence. Two 
particular provisions appear to merit closer attention: 

 
65. Article 77(2)(b) TFEU foresees that EU legislation shall establish measures 

concerning the controls to which persons crossing the external borders are 
subject. Such rules will be covered by the Schengen Agreement and have no 
impact on the EEA Agreement as such.  

 
66. The provisions on restrictions on capital movements and payments vis-à-vis third 

countries is amended and moved to the new Title IV ‘Area of freedom, security 
and justice’. Article 75 TFEU allows the Community to set up frameworks with 
regard to capital movements and payments, such as the freezing of funds, 
financial assets or economic gains where this is necessary to achieve the 
objectives set out in Article 67 TFEU (the introductory article of Title IV on the 
area of freedom, security and justice).  

 
67. Although this provision did not exist under the EC treaty, similar measures have 

already been taken by the European Union in the field of justice and home affairs, 
but not been incorporated into the EEA Agreement.13 This new provision might 
lead to grey areas between what are nowadays known as distinctively first and 
third pillar acts and will have to be followed closely by the EEA EFTA Member 
States. 

 
4. FINAL REMARKS 

68. As the Lisbon Treaty mainly involves instituitional changes on the EU side it 
should not adversely affect the EEA Agreement. Many of the substantive changes 
in the Lisbon Treaty represent a continuation of ongoing developments and 
codification of existing practices. As such, the Lisbon Treaty could be regarded as 
the culmination of a twenty year long institutional reform process. It does not 
result in any great changes for the internal market. The EEA EFTA States will 
nevertheless be required to follow the changes in the policy areas on the EU side 
closely, for instance in the field of justice and home affairs, intellectual property, 
energy and state aid. 

                                                 
13 Council Framework Decision 2001/500/JHA of 26 June 2001 on money laundering, the identification, tracing, freezing, seizing and 
confiscation of instrumentalities and the proceeds of crime. 
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69. The merger of the pillars may represent increased challenges, notably regarding 

the EEA relevance of legislation and the participation in decision shaping by the 
EEA EFTA States in these cases. These challenges are not new to the EEA 
cooperation. However, the merger of pillars will increasingly require legislation to 
be scrutinized closely on a case-by-case basis to determine whether, or to what 
extent, it is EEA-relevant. Where appropriate, the challenges of EEA relevance 
can, however, be met with adaptation texts to Joint Committee Decisions. 

 
70. However, the EEA EFTA States should be aware of the growing tendency in the 

EU – likely to continue and become stronger under the Lisbon Treaty – to draw 
up broad policy initiatives containing some elements falling within the area 
covered by the EEA Agreement and other elements that are not covered by 
neither the EEA Agreement nor the Schengen Agreement. This might pose 
challenges for an integrated approach to these policy areas for the EEA EFTA 
States. The EEA EFTA States should therefore have a principled discussion 
between themselves and also with the Commission regarding the possibility of 
reaching a common understanding of how to deal effectively with these matters. 

 
71. The new institutional set-up will most likely represent some challenges initially 

while the EU itself resolves some remaining uncertainties regarding various 
practicalities, notably concerning the EU Presidency. The EEA EFTA States will 
of course have to follow this closely and maintain strong ties with their 
counterparts on the EU side. 

 
72. The EEA EFTA States might also consider involving their national parliaments 

more than before to mirror the increased role of the EU national parliaments. Such 
an initiative would of course always be a matter of an internal political decision 
by the EEA EFTA States. Given that the European Parliament is also becoming a 
more important actor on the Union side, the EEA EFTA States might consider 
strengthening their ties with the European Parliament.  

  
* * * * * 
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